
           

SUPPLEMENT TO THE 
CITY OF SHERMAN

CITY COUNCIL CALLED MEETING AGENDA
COUNCIL CHAMBERS OF THE CITY HALL

220 WEST MULBERRY STREET
SHERMAN, TEXAS

MONDAY, DECEMBER 12, 2022
5:00 P.M.

THE EMERGENCY SITUATION THAT REQUIRED THE PRIOR CHANGE OF LOCATION HAS BEEN
RESOLVED. THE CALLED COUNCIL MEETING WILL BE HELD AT THE SHERMAN CITY HALL

AT THE ADDRESS ABOVE. NO CHANGES TO ANY OTHER ITEMS.
           

A. 1. CALL TO ORDER, QUORUM DETERMINED, MEETING DECLARED OPEN   

 

A. 2. PLEDGE OF ALLEGIANCE LED BY COUNCIL MEMBER DARON HOLLAND   

 

A. 3. INVOCATION BY COUNCIL MEMBER DARON HOLLAND.   

 

A. 4. APPROVE MINUTES OF THE REGULAR CITY COUNCIL MEETING OF NOVEMBER 21,
2022, AND THE CALLED MEETING OF THE TAX INCREMENT FINANCING BOARD #8 OF
NOVEMBER 21, 2022. 

 

Citizen Comments
 

B. 1. CITIZEN COMMENTS
During this meeting, the City Council welcomes public comment only on agenda items listed under
the Open Meeting portion of the agenda, in accordance with Texas Government Code Section
551.007.  For items not listed on the agenda, those matters may be discussed with City staff during
regular business hours, or with the Mayor or any Council member by contacting them at times other
than at City Council meetings.

  

 

Consent Agenda
 

C. 1. CONSENT AGENDA
Asterisked (*) items are considered to be routine and will be enacted in one motion without discussion
unless a Council Member or a citizen requests a specific item be discussed and voted on separately

 

Resolutions
 

D. 1. RESOLUTION NO. 7002
Authorizing the Termination of a Drainage and Park Improvement Agreement with Artisan Development
Company, Inc

 

D. 2. RESOLUTION NO. 7003
Authorizing Execution of a Development Agreement Between the City of Sherman and Carbet
Properties, LLC for the Design and Construction of Drainage Improvements to Existing Park Property
Described as Lot 36, Pebblebrook South, Phase 1 and Providing for Conveyance of New Parkland Tracts
in the City of Sherman 

 

D. 3. RESOLUTION NO. 7004

Any item on this posted agenda may be discussed in Executive Session provided it is within one of the permitted categories under Chapter 551
of the Texas Government Code

  



D. 3. RESOLUTION NO. 7004
Approving the Greater Texoma Utility Authority's Intention to Contract with Garney Companies, Inc. for
the 36-Inch West Sherman Water Main Construction Manager at Risk (CMAR)

 

D. 4. * RESOLUTION NO. 7005 
Authorizing Execution of a Professional Services Agreement with D&S Engineering Labs, LLC for the
Annual Geotechnical Engineering and Construction Materials Testing

 

D. 5. * RESOLUTION NO. 7006
Authorizing the Purchase of a New Base Truck Mount Loader from Texas Pack & Load for the Solid
Waste Department

 

D. 6. * RESOLUTION NO. 7007
Awarding a Bid to and Authorizing Execution of a Contract with El Dorado for the Purchase of Four
New Half-Ton Trucks from El Dorado Chevrolet Based Upon a Request for Public Bids for the Sherman
Fire Department

 

Other Business
 

E. 1. OTHER BUSINESS
Receive an update from Pape-Dawson Engineers, Inc. for City of Sherman Major Infrastructure
Improvements Projects.

 

E. 2. * OTHER BUSINESS
Repair and Replacement of the Center Street Wastewater Aerial Crossing Under Emergency Designation

 

E. 3. * OTHER BUSINESS
Woods Street Wastewater Repair Under Emergency Designation

 

E. 4. * OTHER BUSINESS
Consider the Request of Brandy Fair and the Grayson County Sheriff's Office to Temporarily Close
Certain Streets for the 10th Annual "Beat the Heat 5K" run on Saturday, April 15, 2023

 

Consider Board/Commission Appointments
 

F. 1. APPOINT/REMOVE OR CONSIDER QUALIFICATIONS TO BOARDS AND COMMISSIONS 
(a) Board of Adjustment (5) and Board of Adjustment Alternates (2)

 

G. COUNCIL COMMENTS   

 

Any item on this posted agenda may be discussed in Executive Session provided it is within one of the permitted categories under Chapter 551
of the Texas Government Code

  



           

Executive Session
 

H. 1. EXECUTIVE SESSION
In accordance with the Texas Open Meetings Act, Chapter 551 of the Texas Government Code, the
City Council may hold an Executive Session if the discussion of any of the items identified in this
agenda, or any of the items identified below, concern one or more of the following:
    
Tex. Gov't Code §
551.071

 Seeking the advice of its attorney about pending or contemplated
litigation, settlement offers or any matter in which the duty of the
attorney to the City Council under the Texas Disciplinary Rules of
Professional Conduct of the State Bar of Texas clearly conflicts with
the Texas Open Meetings Act.

    
Tex. Gov't Code §
551.072

 Deliberating the purchase, exchange, lease or value of real property if
deliberation in an Open Meeting would have a detrimental effect on
the position of the City in negotiations with a third person.

    
Tex. Gov't Code §
551.073

 Deliberating a negotiated contract for a prospective gift or donation to
the City if deliberation in an Open Meeting would have a detrimental
effect on the position of the City in negotiations with a third person.

    
Tex. Gov't Code §
551.074

 Deliberating the appointment, employment, evaluation, reassignment,
duties, discipline or dismissal of a public officer or employee; or to
hear a complaint or charge against an officer or employee unless the
officer or employee who is the subject of the deliberation or hearing
requests a public hearing.

   
Tex. Gov't Code §
551.076

 Deliberating the deployment, or specific occasions for implementation,
of security personnel or devices or a security audit.

   
Tex. Gov't Code §
551.087

 Discussing or deliberating commercial or financial information that the
City has received from a business prospect that the City seeks to have
locate, stay or expand in or near the City and with which the City is
conducting economic development negotiations; or deliberating the
offer of a financial or other incentive to a business prospect.

   
Tex. Gov't Code §
551.089

 Deliberating security assessments or deployments relating to
information resources technology, network security information, or the
deployment or specific occasions for implementation of security
personnel, critical infrastructure or security devices.

  

 

The Council reconvenes into General Session
 

I. 1. OPEN MEETING
Reconvene into Open Meeting and Consider Action, if any, on items discussed in Executive Session

  

 

J. ADJOURNMENT   

 

COUNCIL CALENDAR

Any item on this posted agenda may be discussed in Executive Session provided it is within one of the permitted categories under Chapter 551
of the Texas Government Code

  



 

 

Any item on this posted agenda may be discussed in Executive Session provided it is within one of the permitted categories under Chapter 551
of the Texas Government Code

  



           

CERTIFICATION 

I, the undersigned authority, do hereby certify that the above Notice of Called Meeting of the City Council of the
City of Sherman is a true and correct copy of said Notice and that I posted a true and correct copy of said Notice on
the bulletin board at City Hall of said City of Sherman, Texas, a place convenient to the public, and said notice was
posted on Monday, December 12, 2022 at 4:00 p.m., and said time of supplement posting was one hour before said
meeting was convened or called to order. 

Dated this 12th day of December, 2022.
City of Sherman, Texas 

____________________________________________
City Clerk

The above agenda schedule represents an estimate of the order for the indicated items and is subject to change at any time.
 
All agenda items are subject to final action by the City Council.
 
An unscheduled closed executive session may be held if the discussion of any of the above agenda items concerns the purchase, exchange, lease or value of real
property; the appointment, employment, evaluation, reassignment, duties, discipline or dismissal of a public officer or employee; the deployment or use of
security personnel or equipment; or requires consultations with the City Attorney.
 
At the discretion of the City Council, non-agenda items under the headings of “Citizens Requests”, “Media Questions”, and “Council Concerns” may be
presented to the Council for informational purposes; however, by law, the Council shall not discuss, deliberate, or vote upon such matters except that a
statement of specific factual information, a recitation of existing policy, and deliberations concerning the placing of the subject on a subsequent agenda may
take place.
 
The City Attorney has approved the Executive Session items on this agenda.
 
PERSONS WITH DISABILITIES, WHO PLAN TO ATTEND THIS MEETING AND WHO MAY NEED
ASSISTANCE, ARE REQUESTED TO CONTACT LINDA ASHBY AT (903) 892-7204, TWO (2)
WORKING DAYS PRIOR TO THE MEETING SO THAT APPROPRIATE ARRANGEMENTS CAN BE
MADE.
   
Mayor Deputy Mayor Council Members  
David Plyler Josh Stevenson Henry Marroquin, Council-At-Large, PL #1 Josh Stevenson, Council – District #2
  Juston Dobbs, Council-At-Large, PL #2 Pamela L. Howeth, Council – District #3

  Shawn C. Teamann, Council – District #1 Daron Holland, Council – District #4

Any item on this posted agenda may be discussed in Executive Session provided it is within one of the permitted categories under Chapter 551
of the Texas Government Code

  



   
City Council Regular Meeting A. 4.        
Meeting Date: 12/12/2022  

Approved By: Robby Hefton, City Manager

Caption:
APPROVE MINUTES OF THE REGULAR CITY COUNCIL MEETING OF NOVEMBER 21,
2022, AND THE CALLED MEETING OF THE TAX INCREMENT FINANCING BOARD #8 OF
NOVEMBER 21, 2022. 

Attachments
November 21, 2022 
D-6 Presentation 
November 21, 2022 - Called Meeting - Tax Increment Financing Board #8 
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STATE OF TEXAS  § 

     November 21, 2022 
COUNTY OF GRAYSON § 

 
BE IT REMEMBERED THAT A Regular Meeting of the City Council of the City of Sherman, 
Grayson County, Texas was begun and held in the Council Chambers of City Hall on November 
21, 2022. 
  
MEMBERS PRESENT:  MAYOR DAVID PLYLER; DEPUTY MAYOR PAM HOWETH.  
    COUNCIL MEMBERS DOBBS, HOLLAND, MARROQUIN,  
    STEVENSON, TEAMANN. 
       
MEMBERS ABSENT:  NONE.  
     
CALL TO ORDER 
Mayor Plyler called the meeting to order at 5:02 p.m.  The Pledge of 
Allegiance and Invocation were led by Council Member Shawn 
Teamann.  
 

 CALL TO ORDER 
 
 

APPROVE MINUTES 
The Council reviewed the Minutes of the Regular City Council 
Meeting of November 7, 2022.  Deputy Mayor Howeth moved to 
approve the Minutes, as presented; Second by Council Member 
Dobbs; All present voted AYE.   
MOTION CARRIED. 
 

 APPROVE MINUTES 

OATH OF OFFICE 
OATH OF OFFICE AND PRESENTATION OF CERTIFICATE OF 
ELECTION  
Linda Ashby, City Clerk, administered the Oath of Office to the 
following Council-elect positions. 
 
Council Member,   Shawn Teamann 
District 1 
 
Council Member,  Pam Howeth  
District 3   
 
A Certificate of Election was presented to each newly sworn 
Council Member.  The new members were seated at the Council 
table.   
 
NEW COUNCIL SEATED 
MEMBERS PRESENT: Mayor David Plyler.  
   Council Members Dobbs, Holland, Howeth, 
   Marroquin, Stevenson, Teamann.  
 
MEMBERS ABSENT:  None. 
 

 OATH OF OFFICE 

COUNCIL ELECTION OF DEPUTY MAYOR 
Mayor Plyler asked for a nomination for Deputy Mayor.   
 
ACTION TAKEN. 

Motion by Deputy Mayor Howeth to nominate Council Member 
Josh Stevenson to serve as Deputy Mayor from November 21, 

 DEPUTY MAYOR 
ELECTION  
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2022 until November 7, 2023.  Second by Council Member             
Teamann.       

VOTING AYE: Dobbs, Holland, Howeth, Marroquin, Stevenson, 
Teamann. 
VOTING NAY: None.  
MOTION CARRIED.   
 
CITIZEN’S COMMENTS   
There were no citizen’s comments.  
 

 CITIZENS COMMENTS 
 

CONSENT AGENDA 
Asterisked (*) items are considered to be routine and will be 
enacted in one motion without discussion unless a Council 
Member or a citizen requests a specific item be discussed and 
voted on separately.   
 
The Council reviewed the Consent Agenda.  Council Member 
Howeth moved to approve the Consent Agenda, as presented.  
Second by Council Member Holland.  All present voted AYE. 
 

 CONSENT AGENDA 

Mayor Plyler introduced Ordinance No. 6544 and called for a public 
hearing:   
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 
SHERMAN, TEXAS, AUTHORIZING THE CITY’S PARTICIPATION IN 
THE TEXAS ENTERPRISE ZONE PROGRAM PURSUANT TO THE 
TEXAS ENTERPRISE ZONE ACT, CHAPTER 2303, TEXAS 
GOVERNMENT CODE; DESCRIBING AVAILABILITY OF CERTAIN 
LOCAL INCENTIVES; DESIGNATING A LIAISON FOR 
COMMUNICATION WITH INTERESTED PARTIES; AND 
NOMINATING GLOBAL WAFERS AMERICA TO THE OFFICE OF 
THE GOVERNOR ECONOMIC DEVELOPMENT & TOURISM 
THROUGH THE ECONOMIC DEVELOPMENT BANK FOR 
DESIGNATION AS A QUALIFIED BUSINESS AND ENTERPRISE 
PROJECT; PROVIDING A REPEALING/SAVINGS CLAUSE, 
SEVERABILITY CLAUSE AND AN EFFECTIVE DATE.  
 
Mary Lawrence, Director of Finance, said this was the second 
ordinance concerning the Texas Enterprise Zone Program for 
Globi Tech.  This was an additional step for their application.  
Redoing the ordinance gives them additional time to meet that 
step.   
 
No citizens appeared before the City Council to discuss Ordinance 
No. 6544.   
 

 ORD 6544 
TEXAS ENTERPRISE 
ZONE PROGRAM 
(GLOBAL WAFERS 
AMERICA)  
 
 
 

Mayor Plyler introduced Ordinance No. 6545 and called for a public 
hearing:   
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 
SHERMAN, TEXAS, AMENDING CHAPTER 9 OF THE CODE OF 
ORDINANCES, ENTITLED “PERSONNEL”, ARTICLE 9.05, 
ENTITLED “CIVIL SERVICE FOR FIREFIGHTERS AND POLICE 
OFFICERS”, AT SECTION 9.05.026, ENTITLED “AUTHORIZED 
NUMBER OF POSITIONS”, TO REVISE THE NUMBER OF 
AUTHORIZED POSITIONS IN THE POLICE DEPARTMENT; 
PROVIDING FOR INCLUSION IN THE CODE OF ORDINANCES; 
PROVIDING FOR SEVERABILITY; PROVIDING FOR A REPEALER.  

 ORD 6545 
POLICE DEPT 
AUTHORIZED 
POSITIONS  
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Jason Jeffcoat, Police Chief, said he is proposing to restructure the 
rank and file of the Police Department.  Currently there are three 
Assistant Police Chiefs, and with the recent retirement of Assistant 
Chief Bruce Dawsey, there is a vacancy.   
 
He proposed to remove the position of the third Assistant Chief, 
who’s responsibility it was to oversee the Criminal Investigation 
Division, CID.   The manpower from that position would be moved 
into the Patrol Division.   
 
The move would save the City some money, even though they 
remained at 78 positions.   
 
No citizens appeared before the City Council to discuss Ordinance 
No. 6545.   
 
Mayor Plyler introduced Ordinance No. 6546 and called for a public 
hearing:   
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 
SHERMAN, TEXAS, ACCEPTING AND APPROVING THE FIRST 
AMENDMENT TO THE PROJECT PLAN AND THE FINANCING PLAN 
FOR THE SHERMAN TAX INCREMENT REINVESTMENT ZONE, 
NUMBER EIGHT (#8); PROVIDING FOR FINDINGS OF FACT.  
 
Ms. Lawrence said, since the TIRZ #8 Board has approved the plan, 
it is now required to be approved by the City Council.   
 
No citizens appeared before the City Council to discuss Ordinance 
No. 6546.   
 
 

 ORD 6546 
TIRZ #8  
AMEMDMENT  
 
 
 

The Public Hearing was closed.     

ADOPTION OF ORDINANCES 
Ordinance 6544 
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 
SHERMAN, TEXAS, AUTHORIZING THE CITY’S PARTICIPATION IN 
THE TEXAS ENTERPRISE ZONE PROGRAM PURSUANT TO THE 
TEXAS ENTERPRISE ZONE ACT, CHAPTER 2303, TEXAS 
GOVERNMENT CODE; DESCRIBING AVAILABILITY OF CERTAIN 
LOCAL INCENTIVES; DESIGNATING A LIAISON FOR 
COMMUNICATION WITH INTERESTED PARTIES; AND 
NOMINATING GLOBAL WAFERS AMERICA TO THE OFFICE OF 
THE GOVERNOR ECONOMIC DEVELOPMENT & TOURISM 
THROUGH THE ECONOMIC DEVELOPMENT BANK FOR 
DESIGNATION AS A QUALIFIED BUSINESS AND ENTERPRISE 
PROJECT; PROVIDING A REPEALING/SAVINGS CLAUSE, 
SEVERABILITY CLAUSE AND AN EFFECTIVE DATE.  
 

  
ORD 6544 
TEXAS ENTERPRISE 
ZONE PROGRAM 
(GLOBAL WAFERS 
AMERICA)  
 
 
 

Ordinance 6545 
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 
SHERMAN, TEXAS, AMENDING CHAPTER 9 OF THE CODE OF 
ORDINANCES, ENTITLED “PERSONNEL”, ARTICLE 9.05, 
ENTITLED “CIVIL SERVICE FOR FIREFIGHTERS AND POLICE 
OFFICERS”, AT SECTION 9.05.026, ENTITLED “AUTHORIZED 
NUMBER OF POSITIONS”, TO REVISE THE NUMBER OF 

 ORD 6545 
POLICE DEPT 
AUTHORIZED 
POSITIONS  
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AUTHORIZED POSITIONS IN THE POLICE DEPARTMENT; 
PROVIDING FOR INCLUSION IN THE CODE OF ORDINANCES; 
PROVIDING FOR SEVERABILITY; PROVIDING FOR A REPEALER.  
 
ACTION TAKEN. 

Motion by Council Member Teamann to adopt Ordinance Nos. 
6544 and 6545, as presented.  Second by Council Member 
Dobbs.      

VOTING AYE: Dobbs, Holland, Howeth, Marroquin, Stevenson, 
Teamann. 
VOTING NAY: None.  
MOTION CARRIED.  
 
Ordinance 6546 
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 
SHERMAN, TEXAS, ACCEPTING AND APPROVING THE FIRST 
AMENDMENT TO THE PROJECT PLAN AND THE FINANCING PLAN 
FOR THE SHERMAN TAX INCREMENT REINVESTMENT ZONE, 
NUMBER EIGHT (#8); PROVIDING FOR FINDINGS OF FACT.  
 
ACTION TAKEN. 

Motion by Deputy Mayor Stevenson to adopt Ordinance No. 
6546, as presented.  Second by Council Member Howeth.     

VOTING AYE: Dobbs, Holland, Howeth, Marroquin, Stevenson. 
VOTING NAY: None.  
ABSTAIN: Teamann.  
MOTION CARRIED.  
 

 ORD 6546 
TIRZ #8  
AMEMDMENT  
 
 
 

RESOLUTION NO. 6982 – AUTHORIZING EXECUTION OF A 
PROFESSIONAL SERVICES AGREEMENT WITH SPIARS 
ENGINEERING, INC. FOR THE HICKORY HILL THOROUGHFARE 
AND UTILITY IMPROVEMENTS (NO ACTION TAKEN AT THE 
NOVEMBER 7, 2022 REGULAR CITY COUNCIL MEETING) 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
SHERMAN, TEXAS, AUTHORIZING EXECUTION OF A 
PROFESSIONAL SERVICES AGREEMENT WITH SPIARS 
ENGINEERING, INC. FOR THE HICKORY HILL THOROUGHFARE 
AND UTILITY IMPROVEMENTS.  
 
Wayne Lee, Director of Engineering, said this is a service 
agreement with Spiars Engineering, for engineering design and 
construction plans for water infrastructure bordering Hickory Hill 
Planned Development.   
 
This agreement involves 5,500 feet of roadway, which is an 
extension of Lamberth Road, from Carriage Estates westward to 
the western edge of the Hickory Hill Planned Development.  It also 
includes the extension of, what will be named Friendship Road, 
south of Lamberth Road, where Lamberth currently turns 90 
degrees northward.   
 
The plans will design two of four lanes, and includes 6,600 feet of 
large wastewater main, extended from Sand Creek to Hickory Hill 
Development, and along Friendship Road.  It also includes 6,900 
feet of 12” water main, from Carriage Estates, where the water line 

 RES 6982 
HICKORY HILL 
THOROUGHFARE & 
UTILITY 
IMPROVEMENTS 
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dead ends now, turns and goes up Lamberth Road to another dead 
end line.   
 
It also includes the design of a 12” water line, along the extensions 
of Lamberth Road and Friendship Road.  Per the Development 
Agreement, the developer is contributing the construction costs 
for one of the two lanes of Lamberth Road and one of two lanes of 
Friendship Road.     
 
The project is estimated to be $7.5 million in infrastructure, with the 
City’s portion at about $4.1 million and the developer’s portion at 
$3.4 million.  Funds for the contract are included in the 2023 
General Obligation Bonds, and 2023 GTUA Utility Bonds.  
 
Council Member Teamann verified the staff had worked out the 
issues and pricing that caused the delay during the last Council 
Meeting.   
 
ACTION TAKEN. 

Motion by Deputy Mayor Stevenson to approve Resolution No. 
6982, as presented.  Second by Council Member Howeth.         

VOTING AYE: Dobbs, Holland, Howeth, Marroquin, Stevenson, 
Teamann. 
VOTING NAY: None.  
MOTION CARRIED.   
 
RESOLUTION NO. 6994 – AUTHORIZING EXECUTION OF AN 
ENCROACHMENT AGREEMENT WITH QT SOUTH, LLC FOR THE 
ENCROACHMENT BY A MAXIMUM OF 6 FEET FOR A NEW 80’ 
POLE SIGN AND A NEW 6’-8 1.2” MONUMENT SIGN WITHIN THE 
PROPOSED PLATTED 10-FOOT UTILITY EASEMENT ALONG THE 
SOUTH PROPERTY LINE OF QT 1915 ADDITION, APPROVED BY 
CITY COUNCIL ON JULY 18, 2022, TO BE FILED IN THE PLAT 
RECORDS, GRAYSON COUNTY, TEXAS, LOCALLY KNOWN AS 
2801 TEXOMA PARKWAY IN THE CITY OF SHERMAN 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
SHERMAN, TEXAS, AUTHORIZING EXECUTION OF AN 
ENCROACHMENT AGREEMENT WITH QT SOUTH, LLC FOR THE 
ENCROACHMENT BY A MAXIMUM OF 6 FEET FOR A NEW 80’ 
POLE SIGN AND A NEW 6’-8 1/2 “ MONUMENT SIGN WITHIN THE 
PROPOSED PLATTED 10-FOOT UTILITY EASEMENT ALONG THE 
SOUTH PROPERTY LINE OF QT 1915 ADDITION, APPROVED BY 
CITY COUNCIL ON JULY 18, 2022, TO BE FILED IN THE PLAT 
RECORDS, GRAYSON COUNTY, TEXAS, LOCALLY KNOWN AS 
2801 TEXOMA PARKWAY IN THE CITY OF SHERMAN.   
CONSENT AGENDA.  
 

 RES 6994 
ENCROACHMENT FOR 
SIGN FOR QT SOUTH 
 

RESOLUTION NO. 6995 – AUTHORIZING THE PURCHASE OF A 
NEW CATERPILLAR 308 EXCAVATOR FROM HOLT CAT FOR THE 
DISTRIBUTION SERVICES DEPARTMENT THROUGH 
SOURCEWELL 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
SHERMAN, TEXAS, AUTHORIZING THE PURCHASE OF A NEW 
CATERPILLAR 308 EXCAVATOR FROM HOLT CAT FOR THE  
 

 RES 6995 
EXCAVATOR FOR 
DISTRIBUTION SVCS 
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DISTRIBUTION SERVICES DEPARTMENT THROUGH 
SOURCEWELL.  
CONSENT AGENDA.  
 
OTHER BUSINESS 
RECEIVE PRESENTATION REGARDING POLICY AND ORDINANCE 
UPDATES FOR DOWNTOWN SHERMAN 
Nate Strauch, Community and Support Services Manager, 
presented an update regarding the policy and ordinances for 
downtown Sherman.  He said the update has been “months in the 
making” and has involved many people.  They have met with many 
downtown “stakeholders” to figure out where the “cracks” in the 
system were and where the problems were.   The update will 
include discussions on incentives, policies, and infrastructure.  
 
Currently the two main sources of funding for downtown include 
the General Fund, through the Main Street Program, and the 
Hotel/Motel Tax.  Previously the Hotel/Motel Tax was the only 
funding available for downtown.  Funding through Main Street was 
added in 2015.  He showed a breakdown of how the funding was 
divided and noted the façade grants that were funded through 
Hotel/Motel Taxes at $50,000.  
 
Another funding source for downtown is the Tax Increment 
Reinvestment Zone, or TIRZ, which takes a portion of the property 
taxes paid by all the individuals in the downtown TIRZ, and sets 
that aside in its own private account to be used for projects in 
downtown.  This TIRZ funding has experienced very good growth 
over the past several years.  This year the staff is expecting about 
$273,000 income from the TIRZ.  That money is marked specifically 
for uses in downtown Sherman.  
 
Mr. Strauch said, currently there is $638,000 that has been built up 
in the downtown TIRZ, since the last time it was used for the 
downtown streetscape project for sidewalks.  He reiterated that 
they expected a yearly income of $273,000 in the fund this year, 
with that amount continuing to increase.   
 
The State of Texas designates the uses of TIRZ money, but the City 
plans to focus on public infrastructure and the remediation of 
public or private land or buildings.  He added that they would like 
to turn the TIRZ money into something of a more on-going process, 
rather than something that is used every year.   
 
Mr. Strauch outlined some proposed projects for the TIRZ money 
including new lighting for the Grayson County Courthouse Square 
($200,000); improvements to Kidd-Key Park ($70,000); and parking 
lot improvements ($30,000).  
 
The on-going remediation of public or private land or buildings, 
would be paid through the Downtown Building Improvement Grant.  
The façade grant was originally intended for the façade of a 
building to beautify the building, and to restore original facades.  
 
There are three improvements that would allow for a 2:1 match, 
instead of a 4:1 match.  All approved projects would be exempt 

  
DOWNTOWN  
SHERMAN 
POLICY & ORDINANCE 
UPDATES  
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from building and impact fees.  Applicants would no longer be 
required to come before the Council prior to their project.  The 
incentives are for improvements to the building, and there would 
be a requirement for the building to remain occupied for four of the 
next five years, for ongoing applicant eligibility.  Projects will not 
be funded for buildings that are sitting empty.  
 
In the previous downtown ordinance, “historic” was not defined 
and it is now defined as more than 50 years old.  Also, if the project 
is significant, over $500,000, the applicant can come back in 
multiple budget years to receive multiple grants for the same 
project.   
 
The program will also be opened up for residential projects 
downtown, which most people agree is the number one thing 
missing from downtown.  People living downtown, help sustain the 
businesses that are located there.  
 
Mr. Strauch said the program could either be approved at the staff 
level, or brought back to the Council for approval, and so they 
know what is going on downtown.  
 
By using the TIRZ dollars instead of the Hotel/Motel Tax dollars, it 
expands the downtown footprint, of where the money can be used.  
Currently the program is confined to the Central Business District, 
which stops at the railroad tracks behind Washington Street.  Using 
the TIRZ, would allow the district to be extended to Kam Korners, 
which would include several more blocks.   
 
As for policy, Mr. Strauch said they are proposing to take a more 
lenient view of the City’s role in bringing utilities to the downtown 
area.  Currently, if a business is on the west side of the street, and 
the waterline is on the other side of the street, it is the business 
owner’s responsibility to bring the water across the street.  They 
are proposing that the City commit to bringing water and sewer “to 
the door” for downtown businesses.   
 
He also discussed the vacant building registry, which has been 
discussed in the past, but never implemented.  Some 
responsibilities have been moved, and they are proposing 
managing the registry out of the Main Street Office.  The Ballroom 
and Auditorium bookings have been moved to the Parks and 
Recreation Department, which would free-up the Main Street Office 
to handle the registry.  If the Council agrees, that change will be 
drafted as an ordinance and brought back for their consideration 
at a later date. 
 
Mr. Hefton said the staff started working on this because they have 
heard “clearly from the Council,” and as a part of the 
Comprehensive Master Plan, a thrust and a refocus is needed on 
the revitalization of downtown.  He said, in the past, there has been 
“progressive attention” given to downtown, and it has gone in that 
direction.   
 
But, with this plan, the staff would like to accomplish a more 
noticeable, meaningful step in that direction.  They want to move 
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toward a better utilization of the TIRZ dollars, a more robust 
participation by the City on parking, lights, infrastructure, and 
getting infrastructure to the buildings.  Much of the downtown area 
is on State highways, and Mr. Hefton said it is very difficult for a 
private developer to get anything done on a State highway.  The 
City taking a lead in getting utilities in the State right-of-way, is 
important.  
 
He felt there would be some future opportunities for the City to help 
get services to buildings downtown, if they truly want to revitalize 
downtown.  He said TIRZ dollars are taxpayer dollars that are 
already allocated to downtown.   
 
He said they are just now doing substantial work to clean up the 
Kelly Square building that was damaged in the fire.  There were 
insurance issues with the businesses.  He mentioned sprinkling of 
buildings, and said, many business owners are willing to consider 
that, but the cost of getting enough volume and pressure of water, 
to the actual building is prohibitive.   
 
Mr. Hefton said, part of the plan could be to help get that 
infrastructure in place so that the City could help sprinkle the 
buildings downtown.  
 
He said, what the staff is proposing is pretty significant, however 
there is no action needed tonight.  He did ask if the staff is “headed 
in the right direction,” and if they had any input regarding the City’s 
participation in the proposal.   
 
Mr. Strauch presented several action items that are being proposed 
by the staff.  These include: 

• Replace 12 lights around the Court House with custom iron 
poles.  The lights are currently owned by Oncor and this 
would give the City control of the lights and poles around 
the Court House.  Cost of the project would be about 
$200,000. 

• Infrastructure for Kidd-Key Park.  Hot Summer Nights 
attendance for 2022 was 17,100, with 12,500 of that being 
unique visitors.  Cost would be about $70,000 to refurbish 
the fountain and the flower beds.  

• Downtown parking.  They considered a new street 
alignment and paid parking.  They are proposing to “flip” 
the two City lots and move the paid parking to the back City 
lot.  The 61 lots in the front parking lot would then be 
available for hourly parking.  Paid parking would be 
managed through Main Street, and would increase paid 
parking from 61 spaces to 110 spaces.  The current lot 
would be resurfaced and restriped at a cost of about 
$30,000.  The public parking would also be featured with 
public parking signage.  

 
Mr. Strauch also discussed the downtown parking policy and the 
situation with unpaid parking tickets.  In the past, if someone didn’t 
pay their tickets, they received an “angry letter” and that was about 
it.   
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He said the staff is recommending a more stringent parking policy 
because the City has some “serial abusers” on downtown parking. 
These abusers park wherever they want and don’t worry about 
receiving tickets.   
 
The proposal is, that after January 1, 2023, if a person has more 
than five unpaid parking tickets, the City will tow your car.  
Currently of the 1,587 overdue tickets, 43 individuals have more 
than five tickets outstanding, totaling $23,362.   
 
In exchange, Mr. Strauch said they are proposing to grant amnesty 
to anyone that has fewer than five unpaid parking tickets.  He 
addressed the 43 individuals that have more than five tickets.  The 
biggest offender has 55 unpaid parking tickets and an outstanding 
balance of $2,310.   
 
He asked Council Members if they wanted to grant amnesty prior 
to a specific date.  If they used January 1, 2021, it would remove 21 
people from the list.  If that date is used, the third most offender’s 
outstanding fines would be reduced from $1,395 to $500. 
 
He delineated between projects the staff could initiate, and things 
that would need to be approved by Council, at a future date.  
 
Council Member Howeth felt that the businesses located 
downtown, would appreciate any incentives that the Council would 
enact. 
 
Council Member Howeth asked how many businesses don’t have 
waterlines.  Mr. Hefton said many of the utilities are in the middle 
of the street, and if they are on Houston or Lamar Streets, it’s in the 
middle of a State highway.  It’s very difficult to get a water tap from 
a main that’s in the middle of a State highway.  It might be a case 
of running a water line from a different location to the building so 
as to not tear up the State highway.   
 
She said parking has also been an issue, and said the City needed 
to do something to try and increase the available parking.   
 
Council Member Teamann liked the idea of using TIRZ dollars for 
downtown redevelopment and infrastructure.  He said that was 
exactly what that money was designed to do. 
 
Council Member Holland praised the work that the staff has done.  
He praised the use of TIRZ dollars downtown to revitalize the area.   
 
Deputy Mayor Stevenson said there are a lot of projects going on, 
including the Hwy 75 Project.  He said downtown businesses are 
“hurting,” and he praised the new downtown policies and the way 
the City was making it easier to do business downtown.  He said 
the changes would go a long way in showing the businesses that 
the City was here to support them.   
 
Council Member Marroquin mentioned more favorable grease trap 
requirements, to attract more restaurants downtown.  He asked 
what the City was proposing for that.   
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Mr. Hefton said the staff would come back with more definitive 
recommendations, but said they do feel they are behind other 
cities.  The City match portion of the project might be changed, to 
help supplement these types of projects.  He said there are also 
alternatives that don’t require inground systems for smaller 
restaurants.   
 
Council Member Marroquin added that the size of a restaurant 
would also make a different.  The staff is trying to be proactive in 
working with businesses to find workable solutions.   
 
Council Member Teamann said the TIRZ is generating $273,000 
annually, and the City is still talking about $50,000 for façade 
grants, through Hotel/Motel Tax.   He suggested moving General 
Fund money into the TIRZ and increase the grant money to 
$100,000.   
 
Mr. Strauch said one reason to switch to the TIRZ funding is that 
the City would no longer need to limit how many grants could be 
written on an annual basis.  Currently, it only allows for two grants 
annually.   
 
Once the funding is switched to the TIRZ, there will be a big buffer, 
and they shouldn’t “run out of money.”   
 
Mr. Hefton said he was hearing positive response from the Council, 
so staff will bring back items that require additional Council action, 
and will move forward with changing internal policy.   
 
CONSIDER CANCELATION OF THE DECEMBER 19, 2022 
REGULAR CITY COUNCIL MEETING AND ADD CALLED CITY 
COUNCIL MEETING ON DECEMBER 12, 2022 
Mr. Hefton said December 19, is the Monday preceding Christmas, 
and the staff thought, instead of canceling the meeting, the meeting 
would be moved to December 12, which is one week earlier than 
originally scheduled.   
 
ACTION TAKEN. 

Motion by Council Member Howeth to cancel the Regular 
Council Meeting of December 19, 2022 and set a Called Council 
Meeting for December 12, 2022, as presented.  Second by 
Deputy Mayor Stevenson.     

VOTING AYE: Dobbs, Holland, Howeth, Marroquin, Stevenson, 
Teamann. 
VOTING NAY: None.  
MOTION CARRIED.  
 

 CANCEL REGULAR 
COUNCIL MTG & 
ADD NEW MTG 

APPROVAL OF THE 2022 AD VALOREM TAX ROLL VALUE AND 
TAX LEVY 
The City Council approved the 2022 Ad Valorem Tax Roll Value and 
Tax Levy for FY 2022-2023.  The 2022 tax year represents taxes that 
will be collected during the fiscal year.   
 
 
 
 

 TAX ROLL &  
TAX LEVY  
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The Grayson County Tax Assessor/Collector’s Office provided 
Sherman’s taxable value as $4,911,424,851, which produces a levy 
of $21,973,319.29, based on the City’s total tax rate of $0.469932 
per $100 valuation.   
CONSENT AGENDA.  
 
APPOINT/REMOVE OR CONSIDER QUALIFICATIONS TO BOARDS 
AND COMMISSIONS 
COUNCIL AUDIT COMMITTEE (3) 
INVESTMENT COMMITTEE (2) 
TAX REINVESTMENT COMMITTEE (2) 
TAX INCREMENT FINANCING BOARD #1 (3)  
TAX INCREMENT FINANCING BOARD #2 (3)  
TAX INCREMENT FINANCING BOARD #3 (3) 
TAX INCREMENT FINANCING BOARD #5 (3)  
TAX INCREMENT FINANCING BOARD #6 (3)  
TAX INCREMENT FINANCING BOARD #7 (3)  
TAX INCREMENT FINANCING BOARD #8 (3)  
TAX INCREMENT FINANCING BOARD #9 (3) 
ACTION TAKEN. 

Motion by Council Member Howeth to reappoint all Council 
Members remaining on the Council and currently serving on 
the Council Audit Committee, Investment Committee, Tax 
Reinvestment Committee, Tax Increment Financing Board #1, 
Tax Increment Financing Board #2, Tax Increment Financing 
Board #3, Tax Increment Financing Board #5, Tax Increment 
Financing Board #6, Tax Increment Financing Board #7, Tax 
Increment Financing Board #8, and Tax Increment Financing 
Board #9, for terms from November 22, 2022 to November 2023.  
Second by Deputy Mayor Stevenson.     

VOTING AYE: Dobbs, Holland, Howeth, Marroquin, Stevenson, 
Teamann. 
VOTING NAY: None.  
MOTION CARRIED.   
 

  

COUNCIL COMMENTS 
TABLETOP EXERCISE 
Council Member Marroquin thanked Mr. Hefton and the City staff, 
for holding a recent tabletop exercise. 
 

  
TABLETOP EXERCISE 

SELECTION AS DEPUTY MAYOR 
Deputy Mayor Stevenson thanked the Council for their faith in him 
and for appointing him to serve as Deputy Mayor for the next year.  
 

 SELECTION AS  
DEPUTY MAYOR 

DOWNTOWN SHERMAN 
Deputy Mayor Stevenson said Downtown Sherman is a work in 
progress.  There has been a lot of frustration about things that are 
going on, but this Council is trying to take action to make 
improvements that will make their lives and their businesses 
better.  
 

 DOWNTOWN 
SHERMAN 

DOWNTOWN SHERMAN 
Council Member Teamann said he appreciates the emphasis on the 
downtown, because it is the “heartbeat of our City.”  Any City that 
is growing has a vibrant downtown.   
 

 DOWNTOWN  
SHERMAN  



COUNCIL MINUTES – NOVEMBER 21, 2022 

 12 

 

He said the biggest complaints that he hears about downtown, are 
lighting and parking, and those issues were at the forefront of the 
conversation today, which means the City is listening to the 
citizen’s feedback, and taking action on it.  
 
REALIGNMENT OF POLICE DEPARTMENT PERSONNEL 
Council Member Teamann mentioned the realignment of the Police 
Department, and removing one Assistant Police Chief position and 
replacing with a Patrolman.     
 

 REALIGNMENT OF 
POLICE DEPT  
PERSONNEL 

HAPPY THANKSGIVING 
Council Member Dobbs wished everyone a Happy Thanksgiving.  
 

 HAPPY  
THANKSGIVING 

STOPLIGHTS ON TRAVIS STREET 
Mayor Plyler asked the staff to look into removing the stoplights at 
Wall Street and Travis Street and at Cherry Street and Travis Street.  
He suggested putting stop signs on the respective streets and not 
on Travis Street.  
 

 STOPLIGHTS ON  
TRAVIS STREET 

ANNOUNCEMENTS 
Mayor Plyler announced the following: 

• The Christmas Parade and Snowflake Festival will be held 
on December 3, 2022, starting at 6 pm.  

 

• The Parks and Recreation Department will kick-off Holiday 
Nights of Lights at Pecan Grove Park on December 2, 2022.  
The event features over seven miles of Christmas lights 
strung amount the trees. 

 

• Sherman Symphony Orchestra’s Annual Christmas Pops 
concert will be held on December 3, 2022, at 7:30 p.m., at 
Austin College.  
 

 ANNOUNCEMENTS  

EXECUTIVE SESSION – IN ACCORDANCE WITH CHAPTER 551, 
GOVT. CODE, V.T.C.S., (OPEN MEETINGS LAW) 
THE CITY COUNCIL WILL NOW HOLD AN EXECUTIVE SESSION 
PURSUANT TO THE PROVISIONS OF THE OPEN MEETINGS LAW, 
CHAPTER 551, GOVERNMENT CODE, VERNONS TEXAS CODES 
ANNOTATED, IN ACCORDANCE WITH THE AUTHORITY 
CONTAINED IN THE FOLLOWING SECTIONS. 
 
TEX. GOV’T CODE § 551.071 --  
SEEKING THE ADVICE OF ITS ATTORNEY ABOUT PENDING OR 
CONTEMPLATED LITIGATION, SETTLEMENT OFFERS OR ANY 
MATTER IN WHICH THE DUTY OF THE ATTORNEY TO THE CITY 
COUNCIL UNDER THE TEXAS DISCIPLINARY RULES OF 
PROFESSIONAL CONDUCT OF THE STATE BAR OF TEXAS 
CLEARLY CONFLICTS WITH THE TEXAS OPEN MEETINGS ACT 

(A) Receive legal advice regarding issues addressed in a letter 
dated March 10, 2022 from the Texas Commission on 
Environmental Quality 

 
TEX. GOV’T CODE § 551.072 --  
DELIBERATING THE PURCHASE, EXCHANGE, LEASE OR VALUE 
OF REAL PROPERTY IF DELIBERATION IN AN OPEN MEETING 

 EXECUTIVE SESSION 
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WOULD HAVE A DETRIMENTAL EFFECT ON THE POSITION OF 
THE CITY IN NEGOTIATIONS WITH A THIRD PERSON 
 
TEX. GOV’T CODE § 551.073 -- 
DELIBERATING A NEGOTIATED CONTRACT FOR A 
PROSPECTIVE GIFT OR DONATION TO THE CITY IF 
DELIBERATION IN AN OPEN MEETING WOULD HAVE A 
DETRIMENTAL EFFECT ON THE POSITION OF THE CITY IN 
NEGOTIATIONS WITH A THIRD PERSON 
 
TEX. GOV’T CODE § 551.074 -- 
DELIBERATING THE APPOINTMENT, EMPLOYMENT, 
EVALUATION, REASSIGNMENT, DUTIES, DISCIPLINE OR 
DISMISSAL OF A PUBLIC OFFICER OR EMPLOYEE; OR TO HEAR 
A COMPLAINT OR CHARGE AGAINST AN OFFICER OR 
EMPLOYEE UNLESS THE OFFICER OR EMPLOYEE WHO IS THE 
SUBJECT OF THE DELIBERATION OR HEARING REQUESTS A 
PUBLIC HEARING 
 
TEX. GOV’T CODE § 551.076 – 
DELIBERATING THE DEPLOYMENT, OR SPECIFIC OCCASIONS 
FOR IMPLEMENTATION, OF SECURITY PERSONNEL OR DEVICES 
OR A SECURITY AUDIT  
 
TEX. GOV’T CODE § 551.087 – 
DISCUSSING OR DELIBERATING COMMERCIAL OR FINANCIAL 
INFORMATION THAT THE CITY HAS RECEIVED FROM A 
BUSINESS PROSPECT THAT THE CITY SEEKS TO HAVE LOCATE, 
STAY OR EXPAND IN OR NEAR THE CITY AND WITH WHICH THE 
CITY IS CONDUCTING ECONOMIC DEVELOPMENT 
NEGOTIATIONS; OR DELIBERATING THE OFFER OF A FINANCIAL 
OR OTHER INCENTIVE TO A BUSINESS PROSPECT 

 
TEX. GOV’T CODE § 551.089 -- 
DELIBERATING SECURITY ASSESSMENTS OR DEPLOYMENTS 
RELATING TO INFORMATION RESOURCES TECHNOLOGY, 
NETWORK SECURITY INFORMATION, OR THE DEPLOYMENT OR 
SPECIFIC OCCASIONS FOR IMPLEMENTATION OF SECURITY 
PERSONNEL, CRITICAL INFRASTRUCTURE OR SECURITY 
DEVICES 
 
On Motion duly made and carried, the Open Meeting recessed and 
reconvened in Executive Session at 6:01 p.m. 
 
On Motion duly made and carried, the Executive Session recessed 
at 6:23 p.m. and reconvened in Open Meeting.  

 
OPEN MEETING 
Reconvene into Open Meeting and take action, if any, on items 
discussed in Executive Session.   

 

 OPEN MEETING 
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ADJOURNMENT 
On Motion duly made and carried, the meeting adjourned at                                                            
6:24 p.m.  

 

 ADJOURNMENT 

 
      

    MAYOR 
 
     
CITY CLERK 

  

 















































STATE OF TEXAS   § 

November 21, 2022 

COUNTY OF GRAYSON § 

 

BE IT REMEMBERED THAT A Called Meeting of the Tax Increment Financing Board #8 was begun 
and held in the City Council Chambers on November 21, 2022.  
 

TIRZ BOARD #8 MEMBERS PRESENT:  Council Members Josh Stevenson, Juston Dobbs, Henry 
Marroquin.   

 

COUNCIL MEMBERS PRESENT: Mayor David Plyler; Deputy Mayor Pam Howeth. 
Council Members Dobbs, Holland, Marroquin, Stevenson, 
Teamann.  
  

COUNCIL MEMBERS ABSENT: None.  
 

CITY STAFF PRESENT:  Robby Hefton, City Manager; Terrence Steele, Assistant City 
Manager; Ryan Pittman, Attorney, Abernathy, Roeder, Boyd, 
Hullett; Wayne Lee, Director of Engineering; Mary Lawrence, 
Director of Finance; Teri Fine, Assistant to the City Manager; 
Linda Ashby, City Clerk. 

 

 

PURPOSE: Call to Order, Quorum Determined, Meeting Declared Open 

 

 Citizen Comments 

 

 Other Business  

 Accepting and Approving the Amended Project Plan and the Financing 

Plan for the Sherman Tax Increment Reinvestment Zone Number Eight 

(#8); Providing for Findings of Fact 

 

 Executive Session 

 In Accordance with the Texas Open Meetings Act, Chapter 551 of the 

Texas Government Code, the Tax Increment Financing Board #8 may 

hold an Executive Session if the discussion of any of the items 

identified in this agenda, or any of the items identified below, concern 

one or more of the following: 

 

TEX. GOV’T CODE § 551.071 --  

Seeking the advice of its attorney about pending or contemplated 

litigation, settlement offers or any matter in which the duty of the 

attorney to the City Council under the Texas Disciplinary Rules of 

Professional conduct of the State Bar of Texas clearly conflicts with 

the Texas Open Meetings Act.  

  

TEX. GOV’T CODE § 551.072 -- 

Deliberating the purchase, exchange, lease or value of real property if 

deliberation in an Open Meeting would have a detrimental effect on the 

position of the City in negotiations with a third person.  

 

TEX. GOV’T CODE § 551.073 – 

Deliberating a negotiated contract for a prospective gift or donation to  
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the City if deliberation in an Open Meeting would have a detrimental 

effect on the position of the City in negotiations with a third person. 

 

TEX. GOV’T CODE § 551.074 – 

Deliberating the appointment, employment, evaluation, reassignment, 

duties, discipline or dismissal of a public officer or employee; or to 

hear a complaint or charge against an officer or employee unless the 

officer or employee who is the subject of the deliberation or hearing 

requests a public hearing 

 

TEX. GOV’T CODE § 551.076 – 

Deliberating the deployment, or specific occasions for implementation, 

of security personnel or devices or a security audit 

 

TEX. GOV’T CODE § 551.087 – 

Discussing or deliberating commercial or financial information that the 

City has received from a business prospect that the City seeks to have 

locate, stay or expand in or near the City and with which the City is 

conducting economic development negotiations; or deliberating the 

offer of a financial or other incentive to a business prospect 

 

TEX. GOV’T CODE § 551.089 – 

Deliberating security assessments or deployments relating to 

information resources technology, network security information, or 

the deployment or specific occasions for implementation of security 

personnel, critical infrastructure or security devices 

 

Open Meeting 

 

Adjournment  

 

 

CALL TO ORDER, QUORUM DETERMINED, MEETING DECLARED OPEN  
Council Member Stevenson called the meeting to order at 5:00 p.m., declared a quorum present, and 
opened the Called Tax Increment Financing Board #8 Meeting. 
 

CITIZEN COMMENTS 
There were no citizen’s comments.  
 

OTHER BUSINESS 

ACCEPTING AND APPROVING THE AMENDED PROJECT PLAN AND THE FINANCING PLAN 

FOR THE SHERMAN TAX INCREMENT REINVESTMENT ZONE NUMBER EIGHT (#8); 

PROVIDING FOR FINDINGS OF FACT 
Mary Lawrence, Director of Finance, explained that the Amended Project Plan and Financing Plan is 
to include a clause that the lender to the Municipal Utility District has requested.  The current plan 
calls for reimbursement to be made to the developer.  Therefore, the lender would like that amended 
to say that reimbursement will be to the MUD.  That change is per the Development Agreement.  Ms. 
Lawrence said that was the only change to the plan.   
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ACTION TAKEN. 

Motion by Council Member Stevenson to approve the Amended Project Plan and the 

Financing Plan for the Tax Increment Reinvestment Zone #8, as presented.  Second by 

Council Member Dobbs.   

VOTING AYE: Dobbs, Marroquin, Stevenson. 

VOTING NAY: None.  

MOTION CARRIED.  
 

EXECUTIVE SESSION – IN ACCORDANCE WITH CHAPTER 551, GOVT. CODE, V.T.C.S., (OPEN 

MEETINGS LAW) 

THE TAX INCREMENT FINANCING BOARD #8 WILL NOW HOLD AN EXECUTIVE SESSION 

PURSUANT TO THE PROVISIONS OF THE OPEN MEETINGS LAW, CHAPTER 551, 

GOVERNMENT CODE, VERNONS TEXAS CODES ANNOTATED, IN ACCORDANCE WITH THE 

AUTHORITY CONTAINED IN THE FOLLOWING SECTIONS. 

 

TEX. GOV’T CODE § 551.071 --  

SEEKING THE ADVICE OF ITS ATTORNEY ABOUT PENDING OR CONTEMPLATED 

LITIGATION, SETTLEMENT OFFERS OR ANY MATTER IN WHICH THE DUTY OF THE 

ATTORNEY TO THE CITY COUNCIL UNDER THE TEXAS DISCIPLINARY RULES OF 

PROFESSIONAL CONDUCT OF THE STATE BAR OF TEXAS CLEARLY CONFLICTS WITH THE 

TEXAS OPEN MEETINGS ACT 

 

TEX. GOV’T CODE § 551.072 --  

DELIBERATING THE PURCHASE, EXCHANGE, LEASE OR VALUE OF REAL PROPERTY IF 

DELIBERATION IN AN OPEN MEETING WOULD HAVE A DETRIMENTAL EFFECT ON THE 

POSITION OF THE CITY IN NEGOTIATIONS WITH A THIRD PERSON 

 

TEX. GOV’T CODE § 551.073 -- 

DELIBERATING A NEGOTIATED CONTRACT FOR A PROSPECTIVE GIFT OR DONATION TO 

THE CITY IF DELIBERATION IN AN OPEN MEETING WOULD HAVE A DETRIMENTAL EFFECT 

ON THE POSITION OF THE CITY IN NEGOTIATIONS WITH A THIRD PERSON   

 

TEX. GOV’T CODE § 551.074 -- 

DELIBERATING THE APPOINTMENT, EMPLOYMENT, EVALUATION, REASSIGNMENT, 

DUTIES, DISCIPLINE OR DISMISSAL OF A PUBLIC OFFICER OR EMPLOYEE; OR TO HEAR A  

COMPLAINT OR CHARGE AGAINST AN OFFICER OR EMPLOYEE UNLESS THE OFFICER OR 

EMPLOYEE WHO IS THE SUBJECT OF THE DELIBERATION OR HEARING REQUESTS A 

PUBLIC HEARING 

 

TEX. GOV’T CODE § 551.076 – 

DELIBERATING THE DEPLOYMENT, OR SPECIFIC OCCASIONS FOR IMPLEMENTATION, OF 

SECURITY PERSONNEL OR DEVICES OR A SECURITY AUDIT  

 

TEX. GOV’T CODE § 551.087 – 

DISCUSSING OR DELIBERATING COMMERCIAL OR FINANCIAL INFORMATION THAT THE 

CITY HAS RECEIVED FROM A BUSINESS PROSPECT THAT THE CITY SEEKS TO HAVE 

LOCATE, STAY OR EXPAND IN OR NEAR THE CITY AND WITH WHICH THE CITY IS 

CONDUCTING ECONOMIC DEVELOPMENT NEGOTIATIONS; OR DELIBERATING THE OFFER 

OF A FINANCIAL OR OTHER INCENTIVE TO A BUSINESS PROSPECT 
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TEX. GOV’T CODE § 551.089 -- 

DELIBERATING SECURITY ASSESSMENTS OR DEPLOYMENTS RELATING TO INFORMATION 

RESOURCES TECHNOLOGY, NETWORK SECURITY INFORMATION, OR THE DEPLOYMENT 

OR SPECIFIC OCCASIONS FOR IMPLEMENTATION OF SECURITY PERSONNEL, CRITICAL 

INFRASTRUCTURE OR SECURITY DEVICES 
 

The Executive Session was not needed at the meeting.   
 

ADJOURNMENT 
There being no further business to come before the Tax Increment Financing Board #8, motion was 
duly made and approved to adjourn the Called Meeting at 5:02 p.m. 

 
 
       
JOSH STEVENSON, COUNCIL MEMBER 

 
ATTEST 
 
 
                                                                      
CITY CLERK 



   
City Council Regular Meeting C. 1.        
Meeting Date: 12/12/2022  

Approved By: Robby Hefton, City Manager

Caption:
CONSENT AGENDA
Asterisked (*) items are considered to be routine and will be enacted in one motion without discussion unless a
Council Member or a citizen requests a specific item be discussed and voted on separately

Issue:
D.4. * RESOLUTION NO. 7005

Authorizing Execution of a Professional Services Agreement with D&S Engineering Labs, LLC for the
Annual Geotechnical Engineering and Construction Materials Testing

D. 5. * RESOLUTION NO. 7006
Authorizing the Purchase of a New Base Truck Mount Loader from Texas Pack & Load for the Solid
Waste Department

D. 6. * RESOLUTION NO. 7007
Awarding a Bid to and Authorizing Execution of a Contract for the Purchase of Four New Half-Ton
Trucks from El Dorado Chevrolet Based Upon a Request for Public Bids for the Sherman Fire
Department

E. 2. * OTHER BUSINESS
Repair and Replacement of the Center Street Wastewater Aerial Crossing Under Emergency
Designation

E. 3. * OTHER BUSINESS
Woods Street Wastewater Repair Under Emergency Designation

E. 4. * OTHER BUSINESS
Consider the Request of Brandy Fair and the Grayson County Sheriff's Office to Temporarily Close
Certain Streets for the 10th Annual "Beat the Heat 5K" run on Saturday, April 15, 2023



   
City Council Regular Meeting D. 1.        
Meeting Date: 12/12/2022  
Prepared By: Clint Philpott, Assistant City Manager 
Approved By: George Olson, City Manager

Caption:
RESOLUTION NO. 7002
Authorizing the Termination of a Drainage and Park Improvement Agreement with Artisan Development
Company, Inc

Issue:
Authorizing the Termination of a Drainage and Park Improvement Agreement with Artisan Development
Company, Inc

Background:
The Drainage and Park Improvement Agreement with Artisan Development Company, Inc. was approved
at the April 7, 2014 City Council Meeting and was intended to set forth the terms and conditions upon
which the Developer could discharge drainage from Pebblebrook South and subsequent phases, onto an
area which was previously dedicated to the City. When Sherman ISD developed the high school, the
master plan for the area changed substantially. The number of single family lots was reduced. This
reduction in lots changed the need for the Drainage and Park Improvement Agreement. The City and the
successors in title to Artisan Development Company, Inc. (the Developers and Sherman ISD), agree that
the 2014 contract is no longer necessary. The City has negotiated with the developer of the single family
development to dedicate additional land for the Drainage and Park area. Also included in this agenda is a
reimbursement agreement for the construction of the detention pond included in the initial agreement
which will also be used as and area park. Part of the initial fees collected by this agreement will be used to
fund the proposed detention pond.

Origination:
City Manager's Office

Financial Consideration:
None

Staff Recommendation:
Staff recommends terminating the Drainage and Park Improvement Agreement. 



Alternatives:
As directed by the City Council   

Attachments
Resolution No. 7002 
Termination Agreement 
Resolution 5847 
Location Map 



 

Resolution No. 7002  Solo Page  

 

RESOLUTION NO. 7002 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SHERMAN, 

TEXAS, AUTHORIZING THE TERMINATION OF A DRAINAGE AND 

PARK IMPROVEMENT AGREEMENT WITH ARTISAN 

DEVELOPMENT COMPANY, INC.; FINDING AND DETERMINING 

THAT THE MEETING AT WHICH THIS RESOLUTION IS PASSED WAS 

NOTICED AND IS OPEN TO THE PUBLIC AS REQUIRED BY LAW. 

 

 BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SHERMAN, 

TEXAS: 
 
 SECTION 1. That the City Manager be and is hereby authorized and directed, subject to 
all contract documents being properly completed and approved as to form and content by the City 
Attorney, to terminate a drainage and park improvement agreement with Artisan Development 
Company, Inc., in accordance with all contract documents attached hereto and made a part hereof 
for all purposes. 

 
 SECTION 2. That it is hereby officially found and determined that the meeting at which 
this resolution is passed is open to the public and that public notice of the time, place, and purpose 
of said meeting was given as required by law. 
 

 DULY PASSED AND APPROVED AND APPROVED BY THE CITY COUNCIL 

OF THE CITY OF SHERMAN, TEXAS on this the 12th day of December 2022. 

 

       CITY OF SHERMAN, TEXAS 

 

 

ATTEST: 

 

 

BY:       BY:       

LINDA ASHBY, CITY CLERK   DAVID PLYLER, MAYOR 

 

 

APPROVED AS TO FORM 

AND CONTENT: 

THE LAW FIRM OF ABERNATHY, 

ROEDER, BOYD & HULLETT, P.C. 

 

 

BY:                                                                              

     RYAN D. PITTMAN, CITY ATTORNEY 
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TERMINATION OF DRAINAGE AND PARK IMPROVEMENT AGREEMENT  

AND MUTUAL RELEASE  

 

 This Termination of Drainage and Park Improvement Agreement and Mutual Release 

(“Termination Agreement”) is made effective as of __________ (the “Effective Date”) by and 

among the CITY OF SHERMAN, TEXAS, a home-rule municipality (“Sherman”), CARBET 

PROPERTIES, LLC, a Texas limited liability company (“Single-Family Developer”), 3401 

Steeple Chase, LLC (“Multi-Family Developer”), and the SHERMAN INDEPENDENT 

SCHOOL DISTRICT, a Texas independent school district (“SISD”).  Sherman, Single-Family 

Developer, Multi-Family Developer and SISD are each referred to herein as a “party” or 

collectively as the “parties.” 

 

WHEREAS, Sherman and Artisan Development Company, Inc. (“Artisan”), entered into 

that certain Drainage and Park Improvement Agreement dated as of April 9, 2014 (the “2014 

Contract”), a copy of which is attached hereto as Exhibit A, concerning certain real property 

formerly known as the Estates of Pebblebrook; and 

 

WHEREAS, Single-Family Developer, Multi-Family Developer and SISD represent and 

warrant that they own real property that includes land included in the Original Contract; and  

 

WHEREAS, the parties agree that the 2014 Contract is no longer necessary; and 

 

WHEREAS, the parties now desire to terminate the 2014 Contract under the terms and 

conditions of this Termination Agreement.   

 

 NOW, THEREFORE, in consideration of the covenants and conditions contained in this 

Termination Agreement, the parties agree as follows: 

 

1. Termination of the 2014 Contract.  Subject to the terms and conditions in Section 2 of this 

Termination Agreement, effective as of the Effective Date of this Termination Agreement, 

(a) the 2014 Contract is hereby terminated and the parties for themselves and their 

respective successors and assigns acknowledge and agree that all obligations, duties, rights 

and benefits under the 2014 Contract are hereby released and shall be of no further force 

or effect; and (b) each party hereby releases the other party and their respective successors 

and assigns from any performance or any obligations, duties, rights or benefits, if any, that 

might have been required in the future under the 2014 Contract and all actions, amounts, 

events, matters or claims arising under the 2014 Contract prior to the date of this 

Termination Agreement. 

 

2. Mutual General Release.  Effective as of the Effective Date of this Termination Agreement, 

the parties and their respective successors, assigns, heirs, affiliates, agents, servants, 

directors, officers, employees, and representatives fully and forever release and discharge 

each other and their respective successors, assigns, heirs, affiliates, agents, servants, 

directors, officers, employees and representatives (collectively, “Releasees” in their 

capacities as released parties hereunder), and all other persons acting for, under or in 

concert with Releasees, past or present, hereby release one another of or from any and all 

claims, demands, actions, causes of actions, suits, lawsuits, debts, liens, contracts, 
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agreements, promises, obligations, damages, liabilities, losses, costs or expenses, including 

attorneys’ fees, past or present, ascertained or unascertained, whether or not known, 

suspected or claimed to exist or which can hereinafter ever arise out of or result from or in 

connection with any act, omission, failure to act, breach or conduct suffered to be done or 

omitted to be done by Releasees, relating to any claims or issues arising from, in connection 

with, or surrounding the 2014 Contract or any actions, amounts, events, matters or claims 

arising under the 2014 Contract or related to said real property prior to the date of this 

Termination Agreement, except for any unpaid taxes.   

 

3. Reservation of the Right to Enforce this Termination Agreement.  It is understood and 

agreed by the parties that the agreements and releases described in Sections 1 and 2 above 

do not waive nor include in any way the parties’ rights and ability to enforce against each 

other the terms and covenants contained in this Termination Agreement.  

 

4. Authority.  Each individual executing this Termination Agreement hereby represents and 

warrants to each person so signing (and to each other entity for which another person may 

be signing) that he or she has been duly authorized to execute and deliver this Termination 

Agreement in the capacity of the person or entity set forth for which he or she signs. 

 

5. Sufficient Basis for Termination Agreement.  The consideration stated herein is contractual 

and not a mere recital.  The parties hereto execute and deliver this Termination Agreement 

after being fully informed of its terms, content, and effect.  The parties executing this 

Termination Agreement are not relying on any representation from any attorney, agent or 

representative of any other party.  The parties are fully informed and have consented to this 

Termination Agreement based on their own opinion and the advice of their respective 

representatives. 

 

6. Entire Agreement.  This Termination Agreement represents the entire and integrated 

agreement between the parties with respect to the matters contained herein and supersedes 

all prior negotiations, representations and/or agreements regarding these matters, either 

written or oral.  This Termination Agreement may be amended only by the mutual written 

agreement of the parties. 

 

7. Multiple Counterparts. This Termination Agreement may be executed in a number of 

identical counterparts, each of which shall be deemed an original for all purposes. An 

electronic mail and/or facsimile signature will also be deemed to constitute an original if 

properly executed and delivered to the other party. 

 

[Signature page follows.] 
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IN WITNESS WHEREOF, the parties have executed this Termination Agreement as of the 

Effective Date. 

 

CITY OF SHERMAN, TEXAS, 

a home-rule municipality 

 

 

 

By:  ______________________________ 

        Robby Hefton, City Manager 

 

ATTEST: 

 

 

By:       

 Linda Ashby, City Clerk 

 

APPROVED AS TO FORM: 

Abernathy, Roeder, Boyd & Hullett, P.C. 

 

 

By:       

Ryan D. Pittman, City Attorneys 

 

 

 

STATE OF TEXAS  § 

    § 

COUNTY OF GRAYSON § 

 

 BEFORE ME, the undersigned authority, on this day personally appeared Robby Hefton, 

known to me to be one of the persons whose names are subscribed to the foregoing instrument; he 

acknowledged to me that he is the City Manager and duly authorized representative for the City 

of Sherman, Texas, and that he executed said instrument for the purposes and consideration 

therein expressed. 

 

 GIVEN UNDER MY HAND AND SEAL OF OFFICE this _____ day of 

____________________, 2022. 

 

             

      Notary Public, State of Texas 

       My Commission Expires:    
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CARBET PROPERTIES, LLC,  

a Texas limited liability company 

 

 

By:________________________________ 

 Randall Tudor, Manager 

 

 

 

STATE OF TEXAS  § 

    § 

COUNTY OF __________ § 

 

 BEFORE ME, the undersigned authority, on this day personally appeared Randall Tudor, 

known to me to be one of the persons whose names are subscribed to the foregoing instrument; he 

acknowledged to me that he is the duly authorized representative of Carbet Properties, LLC, a 

Texas limited liability company, and that he executed said instrument for the purposes and 

consideration therein expressed and in the capacity therein stated.  

 

GIVEN UNDER MY HAND AND SEAL OF OFFICE this _____ day of 

____________________, 2022. 

 

             

      Notary Public, State of Texas 

      My Commission Expires:    
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3401 STEEPLE CHASE, LLC 

 

 

 

By:________________________________ 

Printed Name: _______________________ 

Title: _______________________________ 

 

 

 

STATE OF TEXAS  § 

    § 

COUNTY OF __________ § 

 

 BEFORE ME, the undersigned authority, on this day personally appeared ___________, 

known to me to be one of the persons whose names are subscribed to the foregoing instrument; he 

acknowledged to me that he is the duly authorized representative of 3401 Steeple Chase, LLC, and 

that he executed said instrument for the purposes and consideration therein expressed and in the 

capacity therein stated.  

 

GIVEN UNDER MY HAND AND SEAL OF OFFICE this _____ day of 

____________________, 2022. 

 

             

      Notary Public, State of Texas 

      My Commission Expires:    

 



Termination of Drainage and Park Improvement Agreement                                             Page 6 of 11 
3811803 
 
 

 

 

 

SHERMAN INDEPENDENT SCHOOL 

DISTRICT,  

a Texas independent school district 

 

 

 

By:________________________________ 

Printed Name: _______________________ 

Title: _______________________________ 

 

 

 

STATE OF TEXAS  § 

    § 

COUNTY OF __________ § 

 

 BEFORE ME, the undersigned authority, on this day personally appeared ___________, 

known to me to be one of the persons whose names are subscribed to the foregoing instrument; he 

acknowledged to me that he is the duly authorized representative of _________, a _____________, 

and that he executed said instrument for the purposes and consideration therein expressed and in 

the capacity therein stated.  

 

GIVEN UNDER MY HAND AND SEAL OF OFFICE this _____ day of 

____________________, 2022. 

 

             

      Notary Public, State of Texas 

      My Commission Expires:    
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City Council Regular Meeting D. 2.        
Meeting Date: 12/12/2022  
Prepared By: Clint Philpott, Assistant City Manager 
Approved By: Robby Hefton, City Manager

Caption:
RESOLUTION NO. 7003
Authorizing Execution of a Development Agreement Between the City of Sherman and Carbet
Properties, LLC for the Design and Construction of Drainage Improvements to Existing Park Property
Described as Lot 36, Pebblebrook South, Phase 1 and Providing for Conveyance of New Parkland Tracts
in the City of Sherman 

Issue:
A Development Agreement for the construction of public facilities in the residential portion of the
mixed-use planned development (PD) known as Pebblebrook South, Being an Approximate 37.441 Acre
Residential Development

Background:
The City of Sherman and the Developer's predecessor-in-title, Artisan Development Company, Inc.
entered in to a Drainage and Park Improvement Agreement dated as of April 9, 2014. Carbet Properties,
LLC purchased a portion of the property subject to that agreement from Artisan. Carbet, the City and
other successors-in-title have agreed to terminate the original agreement with Artisan. This termination
agreement was brought to Council for approval on December 12, 2022 Called City Council Meeting.

The City has agreed to allow Carbet to discharge stormwater runoff onto a portion of adjacent Existing
Park Property owned by the City of Sherman. Carbet has designed and will construct the drainage
improvements, including a detention pond, to be reimbursed by the City in accordance with the
agreement. Carbet will also dedicate and convey two parkland tracts to the City at no cost to the City.

Origination:
City Manager's Office
Carbet Properties, LLC

Financial Consideration:
The estimated design and construction cost of the Drainage Improvements are $544,699.79

Staff Recommendation:
Staff recommends approval and acceptance of the Development Agreement with Carbet Properties, LLC



Alternatives:
As directed by City Council

Attachments
Resolution No. 7003 
Development Agreement 
Location Map 
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RESOLUTION NO. 7003 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SHERMAN, 

TEXAS, AUTHORIZING EXECUTION OF A DEVELOPMENT 

AGREEMENT BETWEEN THE CITY OF SHERMAN AND CARBET 

PROPERTIES, LLC FOR THE DESIGN AND CONSTRUCTION OF 

DRAINAGE IMPROVEMENTS TO EXISTING PARK PROPERTY 

DESCRIBED AS LOT 36, PEBBLEBROOK SOUTH, PHASE 1 AND 

PROVIDING FOR CONVEYANCE OF NEW PARKLAND TRACTS IN 

THE CITY OF SHERMAN; FINDING AND DETERMINING THAT THE 

MEETING AT WHICH THIS RESOLUTION IS PASSED WAS NOTICED 

AND IS OPEN TO THE PUBLIC AS REQUIRED BY LAW. 
 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SHERMAN, 

TEXAS: 
 

SECTION 1. That the City Manager be and is hereby authorized and directed, subject to 

all contract documents being properly completed and approved as to form and content by the City 

Attorney, to execute a Development Agreement with Carbet Properties, LLC, for the Design and 

Construction of Drainage Improvements to existing Park Property described as Lot 36, 

Pebblebrook South, Phase 1 and the New Parkland Tracts in the City of Sherman, Texas, in 

accordance with all contract documents attached hereto and made a part hereof for all purposes. 

 

SECTION 2. That it is hereby officially found and determined that the meeting at which 

this resolution is passed is open to the public and that public notice of the time, place, and purpose 

of said meeting was given as required by law. 

 

 DULY PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF 

SHERMAN, TEXAS  on this the 12th day of December 2022. 

 

CITY OF SHERMAN, TEXAS 

 

BY:       

ATTEST:       DAVID PLYLER, MAYOR 

 

BY:       

 LINDA ASHBY, CITY CLERK 

 

APPROVED AS TO FORM AND 

CONTENT: 

THE LAW FIRM OF ABERNATHY, 

ROEDER, BOYD & HULLETT, P.C. 

 

BY:       

RYAN D. PITTMAN, CITY ATTORNEY 
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NOTICE OF CONFIDENTIALITY RIGHTS:  IF YOU ARE A NATURAL PERSON, YOU MAY REMOVE OR STRIKE 

ANY OR ALL OF THE FOLLOWING INFORMATION FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST 

IN REAL PROPERTY BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS:  YOUR SOCIAL 

SECURITY NUMBER OR YOUR DRIVERS’ LICENSE NUMBER. 

 
After Recording Return to: 

City of Sherman 

City Manager 

P. O. Box 1106 

Sherman, TX 75091-1106 

 

DEVELOPMENT AGREEMENT BETWEEN  

CARBET PROPERTIES, LLC 

AND THE CITY OF SHERMAN, TEXAS 

 

This DEVELOPMENT AGREEMENT (“Agreement”) is entered into by and between the 

CITY OF SHERMAN, TEXAS, a home-rule municipality (“Sherman”), and CARBET 

PROPERTIES, LLC, a Texas limited liability company (“Developer”). Sherman and Developer 

are sometimes referred to collectively as the “parties” or individually as a “party.” 

 

WHEREAS, Developer represents and warrants that it is the sole owner of that certain 

tract of land situated in the City of Sherman, Grayson County, Texas, consisting of 37.441± 

acres in the Elizabeth Jones Survey, Abstract No. 625, as more particularly described in Exhibit 

A, attached hereto and incorporated herein for all purposes (“Property”); and 

 

WHEREAS, Sherman and the predecessor-in-title to the Property, Artisan Development 

Company, Inc. (“Artisan”), entered into that certain Drainage and Park Improvement Agreement 

dated as of April 9, 2014 (the “Original Contract”), and Developer purchased the Property from 

Artisan and, to Developer’s knowledge, Artisan did not assign to any person or entity other than 

Developer any portion of Artisan’s obligations, duties, rights and benefits in and to the Original 

Contract with respect to the Property; and  

 

WHEREAS, Developer and Sherman have agreed to terminate and release the Original 

Contract pursuant to that certain Termination Agreement among Developer 3401 Steeple Chase 

LLC, a Texas limited liability company, Sherman and Sherman Independent School District, a 

Texas independent school district, of even date herewith, it being the intent of Developer and 

Sherman that the Original Contract is replaced with this Agreement as to the Property; and 

 

WHEREAS, provided that Developer fully complies with its obligations under this 

Agreement, Sherman will agree to allow Developer to discharge stormwater runoff from certain 

portions of the Property, including any increases in the stormwater runoff resulting from 

development of such portions of the Property, onto a portion of adjacent real property owned by 

Sherman, more particularly described as Lot 36, Pebblebrook South, Phase 1, according to that 

certain Final Plat recorded in Volume 15, Page 38 of the Plat Records of Grayson County, Texas 

(the “Existing Park Property”) and the New Parkland Tracts (hereinafter defined) to be conveyed 

to Sherman under this Agreement, subject to the terms and conditions of this Agreement; and 

 

WHEREAS, Developer agrees to design and construct, at its sole cost and expense and 

subject to the Reimbursement (hereinafter defined), the Drainage Improvements (hereinafter 
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defined), including a detention pond, on the Park Property (hereinafter defined) under the terms 

and conditions of this Agreement; and  

 

WHEREAS, Developer represents and warrants to Sherman that it has the capacity, 

ability, expertise, knowledge and experience necessary to design and construct the Drainage 

Improvements as required by this Agreement; and 

 

WHEREAS, Sherman has investigated and determined that it would be advantageous and 

beneficial to Sherman and it citizens to enter into this Agreement on the terms and conditions set 

forth herein. 

 

NOW, THEREFORE, in consideration of the covenants and conditions contained in this 

Agreement, Sherman and Developer agree as follows: 

 

1. Incorporation of Recitals.  The representations, covenants and recitations set forth in the 

foregoing recitals of this Agreement are true and correct, are incorporated into the body 

of this Agreement and are adopted as findings of Sherman and the authorized 

representative of Developer. 

 

2. Land Subject to Agreement.  The land that is subject to this Agreement is the Property.   

 

3. Design and Construction of the Drainage Improvements; Conveyance of New Parkland 

Tracts.   

 

(a) Developer, at its sole cost and expense and subject to the Reimbursement, shall 

cause the design of those certain drainage improvements generally depicted in 

Exhibit B and consisting of a detention pond with a center concrete channel, a 48” 

RCP inlet and 48” RCP outfall and concrete trail along said pond per the 

Pebblebrook Phase 4 design plans approved by Sherman on October 21, 2022 (the 

“Phase 4 Design Plans”) (collectively, the “Drainage Improvements”). Developer 

shall ensure that the design of the Drainage Improvements shall comply with all 

applicable ordinances, rules, regulations and requirements of Sherman and other 

applicable laws (collectively, the “Design Requirements”).  For example, in no 

event shall the Drainage Improvements be designed or used to divert stormwater 

runoff from the existing natural drainage basin or adjacent drainage basins to or 

from the Park Property (hereinafter defined).  Developer represents and warrants 

that the estimated design and construction costs of the Drainage Improvements 

are equal to Five Hundred Forty-Four Thousand Six Hundred Ninety-Nine and 

79/100 Dollars ($544,699.79) (“Estimated Drainage Improvements Costs”), as 

more particularly described in the estimated cost analysis set forth in Exhibit C, 

attached hereto and incorporated herein for all purposes (“Estimated Cost 

Analysis”).   

 

(b) As a condition of Sherman’s issuance of any building permits on the Property, 

Developer shall submit to Sherman the designs, plans and specifications for each 

of the Drainage Improvements in compliance with this Agreement and the Design 

Requirements, as each exists at the time Developer submits such designs, plans 

and specifications (collectively, “Plans”). The general depiction of each of the 
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Drainage Improvements attached as Exhibit B is for general informational 

purposes only, and the Approved Plans (hereinafter defined) are not required to be 

strictly bound by the same.  Upon Developer’s submission of the Plans, the Plans 

must be approved, in writing, by Sherman (collectively, “Approved Plans”). 

 

(c) Once Sherman issues written approval of the Approved Plans, Developer, at its 

sole cost and expense and subject to the Reimbursement, shall promptly 

commence construction of the Drainage Improvements and diligently pursue 

completion of the same in accordance with the Approved Plans and pursuant to 

that certain Three-Party Agreement for Public Improvements among Developer, 

Sherman and Vessels Construction, the executed copy of which is attached hereto 

as Exhibit D (the “Three Party Agreement”), which Three Party Agreement 

Sherman does hereby approve.    

 

(d) All of the Drainage Improvements must be completed and finally accepted by 

Sherman as provided herein and in accordance with the Approved Plans and any 

and all applicable ordinances, rules, regulations and requirements, as they exist, 

may be amended or in the future arising (collectively, “Sherman’s Final 

Acceptance”).  Developer must complete all of the Drainage Improvements and 

obtain Sherman’s Final Acceptance of the same before, and as a condition of, 

Sherman’s issuance of the first building permit for development on the Property 

and, subject to a Force Majeure Event (defined below), within one (1) year of the 

Effective Date (hereinafter defined) of this Agreement.  The parties agree that 

time is of the essence of this Agreement.   

 

(e) As a condition to Developer receiving a disbursement of a portion of the 

Reimbursement (hereinafter defined), Developer shall tender to Sherman 

evidence, in a commercially reasonable form, that all of the design and 

construction costs applicable to the portion of the Drainage Improvements that is 

the subject of the applicable payment application have been incurred and paid by 

Developer, including but not limited to, affidavits of payment/affidavits as to 

debts and liens and any other evidence commercially reasonably required by 

Sherman (“Evidence of Payments”). The Evidence of Payments for each payment 

application shall reflect Developer’s actual cost to design and construct the 

applicable portion of the Drainage Improvements that is the subject of such 

payment application (“Actual Drainage Improvements Costs”).  

 

(f) Conveyance of New Parkland Tracts. 

 

(1) As an additional condition to Developer receiving the Reimbursement 

(hereinafter defined) and Sherman’s Final Acceptance of the Drainage 

Improvements, Developer shall convey fee simple title, free and clear of 

any monetary liens other than the lien for ad valorem taxes (“Monetary 

Liens”) and subject to all other matters of record, and by Special Warranty 

Deed, in the form attached hereto as Exhibit F, in and to the following two 

tracts of land: (1) that certain tract of land consisting of 4.649 ± acres, 

more particularly described in Exhibit E-1, attached hereto and 

incorporated herein for all purposes (“4.649-Acre Parcel”); and (2) that 
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certain tract of land consisting of 2.303± acres, more particularly 

described in Exhibit E-2, attached hereto and incorporated herein for all 

purposes (“2.303-Acre Parcel” and together with the 4.649-Acre Parcel, 

the “New Parkland Tracts”).  Developer shall convey the New Parkland 

Tracts to Sherman in accordance with this Agreement simultaneously 

with, and as a condition of, Sherman’s approval of a final plat for any 

portion of the Property and Sherman’s Final Acceptance of the Drainage 

Improvements.   

 

(2) As additional conditions of Sherman’s acceptance of each of the New 

Parkland Tracts: (i) each of the New Parkland Tracts must be conveyed in 

accordance with this Agreement; (ii) Developer shall, at its sole cost and 

expense, obtain and file releases of any Monetary Liens affecting any 

portion of the New Parkland Tracts so that the New Parkland Tracts may 

be conveyed free and clear of all Monetary Liens; (iii) Developer shall, at 

its sole cost and expense, provide to Sherman any existing surveys of the 

New Parkland Tracts in Developer’s possession within seven (7) days of 

the Effective Date of this Agreement; (iv) Developer shall pay at the 

closing of the conveyance the taxes due on the New Parkland Tracts 

prorated to date of closing; and (v) Developer shall pay at the closing of 

the conveyance the following other costs associated with conveying the 

New Parkland Tracts (the “Closing Costs”): (A) recording fees; (B) 

charges or fees collected by the title company; and (C) fees for any other 

service in connection with the conveyance of the New Parkland Tracts to 

Sherman; provided, however, that the total amount of Closing Costs that 

Developer shall be obligated to pay under this Section 3(f)(2) shall not 

exceed Five Hundred and No/100 Dollars ($500.00) (“Developer’s 

Closing Costs Cap”) and Sherman shall be responsible for paying all 

Closing Costs in excess of Developer’s Closing Costs Cap.  Sherman shall 

pay at the closing of the conveyance the following costs associated with 

conveying the New Parkland Tracts: (E) title commitments from a title 

company selected by Sherman along with copies of all exception 

documents; and (D) an owner’s title policy for each of the New Parkland 

Tracts in a form acceptable to Sherman. The parties agree that the issuance 

of an owner’s title policy for each of the New Parkland Tracts shall be a 

condition precedent to Sherman’s obligations under this Agreement; 

provided, however, that Developer shall not be obligated to remove any of 

the exceptions to title in the owner’s title policy for each of the New 

Parkland Tracts except for the Monetary Liens.  For purposes of issuance 

of any title policies obtained by Sherman, the parties agree that the total 

value of the 4.649-Acre Parcel is One Hundred Forty-Four Thousand One 

Hundred Nineteen and 00/100 Dollars ($144,119.00) and the total value of 

the 2.303-Acre Parcel is Seventy-One Thousand Three Hundred Ninety-

Three and 00/100 Dollars ($71,393.00).  THE NEW PARKLAND 

TRACTS ARE TO BE CONVEYED TO AND ACCEPTED BY 

SHERMAN IN THEIR THEN PRESENT CONDITION, "AS IS, WITH 

ALL FAULTS, AND WITHOUT ANY WARRANTY WHATSOEVER, 

EXPRESS OR IMPLIED", EXCEPT FOR THE EXPRESS 
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REPRESENTATIONS AND WARRANTIES OF DEVELOPER 

CONTAINED IN THIS AGREEMENT.  NOTWITHSTANDING 

ANYTHING CONTAINED HEREIN TO THE CONTRARY, IT IS 

UNDERSTOOD AND AGREED THAT, EXCEPT FOR THE EXPRESS 

REPRESENTATIONS AND WARRANTIES OF DEVELOPER 

CONTAINED HEREIN, DEVELOPER AND DEVELOPER'S AGENTS, 

REPRESENTATIVES OR EMPLOYEES HAVE NOT MADE AND 

ARE NOT NOW MAKING, AND THEY SPECIFICALLY DISCLAIM, 

ANY WARRANTIES, REPRESENTATIONS OR GUARANTIES OF 

ANY KIND OR CHARACTER, EXPRESS OR IMPLIED, ORAL OR 

WRITTEN, PAST, PRESENT OR FUTURE, WITH RESPECT TO THE 

NEW PARKLAND TRACTS, INCLUDING, BUT NOT LIMITED TO, 

WARRANTIES, REPRESENTATIONS OR GUARANTIES AS TO: (A) 

MATTERS OF TITLE (OTHER THAN DEVELOPER'S WARRANTY 

OF TITLE SET FORTH IN THE DEED TO BE DELIVERED TO 

SHERMAN); (B) ENVIRONMENTAL MATTERS OF ANY KIND 

RELATING TO THE NEW PARKLAND TRACTS OR ANY PORTION 

THEREOF (INCLUDING THE CONDITION OF THE SOIL OR 

GROUNDWATER BENEATH THE NEW PARKLAND TRACTS); (C) 

GEOLOGICAL CONDITIONS, INCLUDING, WITHOUT 

LIMITATION, SUBSIDENCE, SUBSURFACE CONDITIONS, WATER 

TABLE, UNDERGROUND WATER RESERVOIRS, LIMITATIONS 

REGARDING THE WITHDRAWAL OF WATER AND 

EARTHQUAKE FAULTS AND THE RESULTING DAMAGE OF 

PAST AND/OR FUTURE EARTHQUAKES; (D) WHETHER, AND TO 

THE EXTENT TO WHICH THE NEW PARKLAND TRACTS OR ANY 

PORTION THEREOF IS AFFECTED BY ANY STREAM (SURFACE 

OR UNDERGROUND), BODY OF WATER, FLOOD PRONE AREA, 

FLOOD PLAIN, FLOODWAY OR SPECIAL FLOOD HAZARD; (E) 

DRAINAGE; (F) SOIL CONDITIONS, INCLUDING THE EXISTENCE 

OF INSTABILITY, PAST SOIL REPAIRS, SOIL ADDITIONS OR 

CONDITIONS OF SOIL FILL, OR SUSCEPTIBILITY TO 

LANDSLIDES, OR THE SUFFICIENCY OF ANY UNDER SHORING; 

(G) ZONING TO WHICH THE NEW PARKLAND TRACTS OR ANY 

PORTION THEREOF MAY BE SUBJECT; (H) THE AVAILABILITY 

OF ANY UTILITIES TO THE NEW PARKLAND TRACTS OR ANY 

PORTION THEREOF INCLUDING, WITHOUT LIMITATION, 

WATER, SEWAGE, GAS AND ELECTRIC; (I) USAGE OF 

ADJOINING PROPERTY; (J) ACCESS TO THE NEW PARKLAND 

TRACTS OR ANY PORTION THEREOF; (K) THE VALUE, 

COMPLIANCE WITH THE PLANS AND SPECIFICATIONS, SIZE, 

LOCATION, AGE, USE, DESIGN, QUALITY, DESCRIPTION, 

SUITABILITY, STRUCTURAL INTEGRITY, OPERATION, TITLE 

TO, OR PHYSICAL OR FINANCIAL CONDITION OF THE NEW 

PARKLAND TRACTS OR ANY PORTION THEREOF, OR ANY 

INCOME, EXPENSES, CHARGES, LIENS, ENCUMBRANCES, 

RIGHTS OR CLAIMS ON OR AFFECTING OR PERTAINING TO 

THE NEW PARKLAND TRACTS OR ANY PART THEREOF; (L) THE 
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PRESENCE OF HAZARDOUS MATERIALS IN OR ON, UNDER OR 

IN THE VICINITY OF THE NEW PARKLAND TRACTS; (M) THE 

CONDITION OR USE OF THE NEW PARKLAND TRACTS OR 

COMPLIANCE OF THE NEW PARKLAND TRACTS WITH ANY OR 

ALL PAST, PRESENT OR FUTURE FEDERAL, STATE OR LOCAL 

ORDINANCES, RULES, REGULATIONS OR LAWS, BUILDING, 

FIRE OR ZONING ORDINANCES, CODES OR OTHER SIMILAR 

LAWS; (N) THE EXISTENCE OR NON-EXISTENCE OF 

UNDERGROUND STORAGE TANKS; (O) ANY OTHER MATTER 

AFFECTING THE STABILITY OR INTEGRITY OF THE NEW 

PARKLAND TRACTS; (P) THE POTENTIAL FOR FURTHER 

DEVELOPMENT OF THE NEW PARKLAND TRACTS; (Q) THE 

EXISTENCE OF VESTED LAND USE, ZONING OR BUILDING 

ENTITLEMENTS AFFECTING THE NEW PARKLAND TRACTS; (R) 

THE MERCHANTABILITY OF THE NEW PARKLAND TRACTS OR 

FITNESS OF THE NEW PARKLAND TRACTS FOR ANY 

PARTICULAR PURPOSE (SHERMAN AFFIRMING THAT 

SHERMAN HAS NOT RELIED ON DEVELOPER'S OR 

DEVELOPER'S AGENTS' OR EMPLOYEES' SKILL OR JUDGMENT 

TO SELECT OR FURNISH THE NEW PARKLAND TRACTS FOR 

ANY PARTICULAR PURPOSE, AND THAT DEVELOPER MAKES 

NO WARRANTY THAT THE NEW PARKLAND TRACTS ARE FIT 

FOR ANY PARTICULAR PURPOSE); AND (S) TAX 

CONSEQUENCES. 

 

EXCEPT AS EXPRESSLY SET FORTH HEREIN, DEVELOPER 

MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND 

TO SHERMAN, INCLUDING, WITHOUT LIMITATION, THE 

PHYSICAL CONDITION OF THE NEW PARKLAND TRACTS AND 

ANY IMPROVEMENTS LOCATED THEREON, OR THEIR 

SUITABILITY FOR ANY PARTICULAR PURPOSE OR OF 

MERCHANTABILITY.  SHERMAN SHALL RELY ON ITS 

INVESTIGATIONS OF THE NEW PARKLAND TRACTS IN 

DETERMINING WHETHER TO ACCEPT THE CONVEYANCE OF 

THEM.  THE PROVISIONS OF THIS PARAGRAPH ARE A 

MATERIAL PART OF THE CONSIDERATION FOR DEVELOPER'S 

ENTERING INTO THIS AGREEMENT, AND SHALL SURVIVE THE 

EXPIRATION OR EARLIER TERMINATION OF THIS AGREEMENT.  

 

4. License and Right of Entry.    

 

(a) Grant of License and Right of Entry.  The parties agree that a portion of the 

Drainage Improvements will be constructed on the Existing Park Property owned 

by Sherman as of the Effective Date of this Agreement.  Sherman hereby grants to 

Developer a non-exclusive license and right of entry on the Existing Park 

Property for the purpose of allowing Developer and its employees, agents, 

contractors and representatives to construct the Drainage Improvements in 

accordance with the terms and conditions of this Agreement.  Developer’s right to 
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enter on and use the Existing Park Property shall be limited solely to such uses 

and none other.  Developer’s license and right of entry on the Existing Park 

Property under this Agreement shall be effective as of the date Sherman issues its 

written approval of the Approved Plans and shall expire on the earlier of the 

termination or expiration of this Agreement or the date of Sherman’s Final 

Acceptance of the Drainage Improvements.  If Developer abandons the Drainage 

Improvements project, the license and right of entry shall automatically terminate.   

 

(b) Non-Exclusive License.  The license and right of entry granted hereunder is non-

exclusive and is subject to any and all rights and interests of third parties having 

rights under any utility, drainage, communication or other public easement 

located in, on or under the Existing Park Property that exists and is shown of 

record in the Grayson County Real Property Records as of the Effective Date of 

this Agreement.  Notwithstanding anything to the contrary herein, during the term 

of the license and right of entry, Sherman shall not convey any other license, 

easement or conflicting rights within the Existing Park Property that materially 

interferes with the rights granted in this Section; provided, however, Developer 

expressly acknowledges and agrees that all rights granted to Developer under this 

Section are inferior and subordinate to Sherman’s rights to use the Existing Park 

Property as Sherman in its sole discretion determines to be necessary, useful or 

advisable; provided, further, however, that Sherman agrees to exercise its rights to 

use the Existing Park Property in such a manner as to avoid interfering with 

Developer’s use of the Existing Park Property for the purposes granted under this 

Agreement. 

 

(c) Governmental Approvals. Developer, at its sole cost and expense, shall be 

responsible for and shall obtain any and all licenses, permits or other approvals 

from any and all governmental agencies, federal, state or local, required to 

construct the Drainage Improvements and use the Existing Park Property as 

contemplated in this Agreement.   

 

(d) Insurance. During the term of the license and right of entry, Developer shall, at its 

sole expense, obtain and maintain the following insurance with reputable 

insurance companies authorized to transact business in the State of Texas, 

protecting Sherman and Developer: (i) workers’ compensation insurance 

providing statutory coverage under the laws of the State of Texas for all persons 

employed by Developer in connection with its activities on the Existing Park 

Property and in performance of this Agreement; (ii) employer’s liability insurance 

with  limits of liability for injury by accident or disease of $1,000,000 for all 

persons employed by Developer in connection with its activities on the Existing 

Park Property and in performance of this Agreement; (iii) commercial general 

liability insurance, with a broad form commercial liability endorsement (including 

contractual liability insurance covering its indemnity obligations hereunder), 

written on an “occurrence basis” for death, bodily injury and property damage 

occurring upon, in or about or arising out of or connected with the condition or 

use of the Existing Park Property, the Drainage Improvements and/or arising out 

of or connected with performance this Agreement, with coverage limits not less 

than $2,000,000 combined single limit; and (v) business automobile insurance 
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with limits of liability not less than $1,000,000 per accident.  Prior to entering 

onto the Existing Park Property for the first time in the performance of this 

Agreement during the term of the license and right of entry, Developer shall 

deliver a certificate of insurance and all associated endorsements evidencing such 

insurance coverage to Sherman, and shall thereafter deliver certificates of 

insurance and all associated endorsements showing renewal or replacement of 

such coverage to Sherman not less than thirty (30) days prior to the expiration of 

the insurance coverage.  Each policy described in this subsection shall name 

Sherman as additional insureds as to all applicable coverage with the exception of 

worker’s compensation insurance, and shall provide for a waiver of subrogation 

against Sherman for injuries, including death, property damage or any other loss 

to the extent the same is covered by the proceeds of insurance. 

 

(1) Application of Proceeds of Property Insurance.  All proceeds payable 

pursuant to any policies of property insurance required to be carried under 

the terms of this Agreement (net of reasonable expenses of collection) 

shall be applied for the following purposes: (A) all such net proceeds shall 

first be used, subject to any other terms and conditions contained in this 

Agreement, as a fund for the rebuilding, restoration and repair of the 

portion of the Existing Park Property or Drainage Improvements which 

have become destroyed or damaged for which such proceeds are payable; 

and (B) following completion of all work under subsection (A) above, any 

proceeds not disbursed pursuant to subsection (A) above shall be used to 

compensate Developer for claims and/or damages incurred by Developer. 

 

(e) Maintenance; Temporary Access.  During construction of the Drainage 

Improvements, Developer shall not damage any existing trees, buildings, 

improvements, additions, alterations and fixtures on or about the Existing Park 

Property except as shown on the Approved Plans, and Developer shall not 

damage any other Sherman-owned property.   After Sherman’s Final Acceptance 

of the Drainage Improvements, Developer shall not damage any existing trees, 

buildings, improvements, additions, alterations and fixtures on or about the 

Existing Park Property.  Developer shall be wholly responsible for maintaining 

the Existing Park Property and the Drainage Improvements in a safe condition 

during the term of the license and right of entry.  Developer shall repair damages 

to the Existing Park Property and to any of the Drainage Improvements caused by 

Developer’s use of the Existing Park Property or by any person who accesses the 

Existing Park Property during the term of the license and right of entry 

(“Developer Damages”); provided, however, that the Developer Damages shall 

not include damage to the Existing Park Property or the Drainage Improvements 

to the extent caused by the construction of the Drainage Improvements in 

accordance with the Approved Plans.  All repairs necessitated by the Developer 

Damages shall be made at Developer’s sole cost and expense.  In addition, 

Developer shall be responsible for payment of all water, sewer, electric and other 

utility costs associated with its use of the Existing Park Property during the term 

of the license and right of entry. 
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(f) Clean-Up.  Promptly following termination or expiration of the license and right 

of entry, Developer shall remove from the Existing Park Property any personal 

property and equipment placed on the Existing Park Property by, on behalf of, or 

with the consent of Developer (collectively, “Developer’s Personal Property”).  

Should Developer fail to remove Developer’s Personal Property promptly 

following the termination or expiration of the license and right of entry in 

accordance with this subsection, Sherman may, in its commercially reasonable 

discretion, remove and dispose of the same without any liability, whatsoever, to 

Developer, and Developer shall promptly reimburse Sherman upon request for all 

costs of removal incurred by Sherman.  Promptly following termination or 

expiration of the license and right of entry, Developer shall surrender its license to 

use and enter onto the Existing Park Property and fulfill its repair, restoration, and 

clean-up obligations in accordance with the terms and conditions of this 

Agreement.    

 

(g) Holding Over.  If Developer or any party claiming a license under this Agreement 

to use the Existing Park Property by, through or under Developer fails to 

surrender its use of the Existing Park Property promptly following the termination 

or expiration of the license and right of entry, Sherman may deem the use of the 

Existing Park Property (other than as contemplated in Section 4(f) above) to be a 

trespass, and Sherman will be entitled to any and all remedies arising at law, in 

equity, or under this Agreement with respect to such failure to surrender the use 

of the Existing Park Property. 

 

(h) Disclaimer.  Developer acknowledges and agrees that Sherman is not providing 

any guarantee, representation or warranty, and Sherman hereby disclaims any 

guarantee, representation or warranty, of the condition or suitability of the 

Existing Park Property, in whole or in part, for the Drainage Improvements 

project during the term of the license and right of entry, and that Developer’s 

entry onto and use of the Existing Park Property under the license and right of 

entry shall be “AS IS” with all faults, including but not limited to, any and all 

pollutants, asbestos, and/or any other hazardous materials that may be present in, 

on or under the Existing Park Property.  The provisions of this subsection shall 

survive the termination of this Agreement. 

 

(i) Unpermitted Uses of the Existing Park Property.  During the term of the license 

and right of entry, Developer shall not use or occupy, or permit the use or 

occupation of, the Existing Park Property in a manner which would (i) in any way 

make void or voidable any insurance then in force with respect thereto, (ii) make 

it impossible to obtain the insurance required to be furnished by Developer 

hereunder, or (iii) violate any present or future laws, regulations, ordinances or 

requirements of any governmental authority, including Sherman.   

 

5. Reimbursement.  Provided that Developer is then in compliance with all of its obligations 

under this Agreement, Sherman shall participate in the Actual Drainage Improvements 

Costs by paying to Developer an amount equal to the lesser of (a) the amount of the 

Actual Drainage Improvements Costs; or (b) the amount of the Estimated Drainage 

Improvements Costs (the “Reimbursement”).  Sherman shall pay the Reimbursement to 
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Developer in periodic payments within thirty (30) days following Sherman’s receipt of a 

written payment application and the Evidence of Payments at Developer’s address 

identified in this Agreement.  Each periodic payment shall be in the amount set forth in a 

written payment application delivered to Clint Philpott, Assistant City Manager, at 

Sherman’s address identified in this Agreement, except that Sherman is entitled to retain 

an amount equal to five percent (5%) of the Reimbursement, which shall be due and 

payable within thirty (30) days after Developer completes the Drainage Improvements 

and Sherman issues Sherman’s Final Acceptance of the same, which issuance shall not be 

unreasonably withheld, conditioned or delayed. Notwithstanding any statement to the 

contrary in this Agreement, (a) Sherman shall have no obligation to issue payment more 

frequently than once every thirty (30) days, (b) no portion of the Reimbursement is due or 

payable unless the Sherman City Engineer or his designee has given written approval of 

the applicable portion of the Actual Drainage Improvements Costs, as evidenced by the 

subject construction contracts and the Evidence of Payments, set forth in each such 

payment application, which assessment the Sherman City Engineer or his designee shall 

complete in a good faith, expeditious and commercially reasonable manner within twenty 

(20) days following Sherman’s receipt of the applicable payment application and the 

Evidence of Payments and which approval shall not be unreasonably withheld, 

conditioned or delayed, and (c) if Developer is in default under this Agreement beyond 

any notice and cure period described in Section 6(a) on the date a payment of a portion of 

the Reimbursement is due, Sherman shall be entitled to withhold such payment until such 

default is waived by Sherman or cured by Developer.  Sherman agrees to provide, and 

Developer agrees to accept, the Reimbursement as Sherman’s sole financial participation 

in the costs incurred by Developer in connection with its obligations under this 

Agreement other than Sherman’s indemnity obligations set forth in this Agreement, 

which shall be in addition to and separate from the Reimbursement.  The rights and 

obligations created by this section shall survive the termination of this Agreement.  

 

6. Default.   

 

(a)   If Developer fails to comply with any provision of this Agreement, and such 

failure is not cured within thirty (30) days after Developer receives written notice 

of such failure from Sherman, provided that if such failure cannot reasonably be 

cured within such thirty (30) day period, Developer shall be entitled to such 

additional time as is reasonably required to cure such failure as long as Developer 

commences such cure within the initial thirty (30) day period, then Sherman shall 

have the right to exercise the following remedies, in addition to Sherman’s other 

rights and remedies, at any time thereafter and prior to Developer’s cure of such 

failure: 

 

(i) to refuse to accept any portion of any public improvements on the 

Property or associated with the development of the Property;  

 

(ii) to refuse to issue building permits for any building on the Property; 

 

(iii) to refuse to issue a Certificate of Occupancy for any building on the 

Property; 
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(iv) to withhold the payment of all or a portion of the Reimbursement pursuant 

to Section 5 of this Agreement and/or to nullify Section 5 of this 

Agreement; and/or 

 

(v) to seek specific performance of this Agreement. 

 

Notwithstanding any provision of this Agreement to the contrary, if Developer’s 

default under this Agreement can be cured by the payment of money or the 

performance of an obligation of Developer under this Agreement, and if 

Developer subsequently tenders such payment or performance, as applicable, such 

default shall be deemed to be cured upon completion of such payment or 

performance provided that Developer has complied with the cure requirements set 

forth above. 

 

(b) If Sherman fails to comply with the terms and conditions of this Agreement and 

such failure is not cured within thirty (30) days after Sherman receives written 

notice of such failure from Developer, then Developer may seek specific 

performance of this Agreement as its sole and exclusive remedy.  

 

7. Limitation of Liability.  Notwithstanding anything to the contrary herein, the parties 

agree and acknowledge that Sherman shall not, under any circumstance, be required to 

tender, or be liable to Developer for, any credit or reimbursement of, or payment of any 

monies, with regard to the matters except for those expressly set forth in this Agreement.  

Neither Sherman nor its Council Members, officers, agents, representatives or employees 

shall be liable or responsible for any loss or damage to persons or property resulting from 

any act, omission or neglect of Developer or Developer’s agents, servants, employees, 

contractors, customers or invitees or from any defect or failure of any condition or 

element of the Property or the Drainage Improvements, including the construction 

thereof.  Sherman and its Council Members, officers, agents, representatives and 

employees shall not be liable or responsible to Developer, its agents, servants, employees, 

contractors, customers or invitees for any damage to person or property caused by any 

act, omission or neglect of Developer or Developer’s agents, servants, employees, 

contractors, customers or invitees. 

 

8. Covenant Running with the Land.  This Agreement shall be a covenant running with the 

land as to the Existing Park Property and the New Parkland Tracts, but not the Property, 

and shall be binding upon Developer and the City.  The parties shall cause this 

Agreement to be filed in the Real Property Records of Grayson County, Texas. 

Developer represents and warrants that there are no liens, attachments or other 

encumbrances that prohibit or affect Developer’s right to enter into this Agreement other 

than the lien of Developer’s lender on the New Parkland Tracts, which lien Developer 

shall cause to be released as to the New Parkland Tracts at or before the closing of the 

conveyance of the New Parkland Tracts to the City.  Developer represents and warrants 

that the New Parkland Tracts will not be subject to any Monetary Liens on the date such 

New Parkland Tracts are conveyed to Sherman.    

 

9. Limitations of Agreement.  Sherman ordinances covering property taxes, land use, 

zoning, utility rates, impact fees, permit fees, inspection fees, tree mitigation fees, 
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development fees, tap fees, pro-rata fees and the like are not affected by this Agreement; 

provided, however, that Sherman agrees to waive its inspection fee for the Drainage 

Improvements if Developer agrees to waive its standard developer fee in connection with 

the construction of the Drainage Improvements.  Further, this Agreement does not waive 

or limit any of the obligations of Developer to Sherman under any ordinance, whether 

now existing or in the future arising. 

 

10. Notices.  Any notice provided or permitted to be given under this Agreement must be in 

writing and may be served by depositing same in the United States Mail, addressed to the 

party to be notified, postage pre-paid and registered or certified with return receipt 

requested; by electronic mail, with documentation evidencing the addressee’s receipt 

thereof; or by delivering the same in person to such party a via hand-delivery service, or 

any courier service that provides a return receipt showing the date of actual delivery of 

same to the addressee thereof.  Notice given in accordance herewith shall be effective 

upon receipt at the address of the addressee.  For purposes of notification, the addresses 

of the parties shall be as follows: 

 
If to Sherman, addressed to it at: 

 

City of Sherman 

Attn:  Robby Hefton, City Manager  

220 W. Mulberry Street 

Sherman, Texas 75090 

Telephone: (903) 892-7327 

Email: robbyh@cityofsherman.com  

 

If to Developer, addressed to it at: 

 

Carbet Properties, LLC  

Attn: Randall Tudor 

530 Carol St.  

Pilot Point, Texas 76258 

Telephone: (469) 576-4880 

Email: randall.tudor@gmail.com 

 

With a copy to: 

     

Abernathy, Roeder, Boyd & Hullett, P.C. 

Attn: Ryan D. Pittman 

1700 Redbud Blvd., Suite 300 

McKinney, Texas 75069 

Telephone: (214) 544-4000 

Email: rpittman@abernathy-law.com 

 

With a copy to: 

 

Libby Sparks Willis Starnes PLLC 

Attn: Jeffrey T. Libby 

5950 Berkshire Lane, Suite 200 

Dallas, Texas 75225 

Telephone: (214) 390-3264 

E-mail: jlibby@LibbySparks.com 

 

11. Indemnity.   

 

(a) DEVELOPER SHALL RELEASE, DEFEND, INDEMNIFY AND HOLD HARMLESS SHERMAN 

FROM AND AGAINST ALL DAMAGES, INJURIES (INCLUDING DEATH), CLAIMS, 

PROPERTY DAMAGES (INCLUDING LOSS OF USE), LOSSES, DEMANDS, SUITS, 

JUDGMENTS AND COSTS, INCLUDING REASONABLE ATTORNEY’S FEES AND EXPENSES 

(INCLUDING ATTORNEY’S FEES AND EXPENSES INCURRED IN ENFORCING THIS 

INDEMNITY) CAUSED, IN WHOLE OR IN PART, BY THE NEGLIGENT, GROSSLY 

NEGLIGENT OR INTENTIONALLY WRONGFUL ACT OR OMISSION OF DEVELOPER OR 

ITS OFFICERS, DIRECTORS, PARTNERS CONTRACTORS, SUBCONTRACTORS, 

EMPLOYEES, REPRESENTATIVES, AGENTS, SUCCESSORS, ASSIGNEES, VENDORS, 

GRANTEES, TRUSTEES, LICENSEES, INVITEES OR ANY OTHER THIRD PARTY FOR 

WHOM DEVELOPER IS LEGALLY RESPONSIBLE (COLLECTIVELY, “DEVELOPER” FOR 

PURPOSES OF THIS SECTION), REGARDLESS OF THE JOINT OR CONCURRENT 

NEGLIGENCE OF SHERMAN, (I) IN DEVELOPER’S PERFORMANCE OF THIS 

mailto:robbyh@cityofsherman.com
mailto:randall.tudor@gmail.com
mailto:rpittman@abernathy-law.com
mailto:jlibby@LibbySparks.com
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AGREEMENT; AND/OR (II) ARISING OUT OF GOODS OR SERVICES PROVIDED 

PURSUANT TO THIS AGREEMENT (COLLECTIVELY, “CLAIMS”). THIS 

INDEMNIFICATION PROVISION AND THE USE OF THE TERM “CLAIMS” IS ALSO 

SPECIFICALLY INTENDED TO APPLY TO, BUT NOT LIMITED TO, ANY AND ALL CLAIMS, 

WHETHER CIVIL OR CRIMINAL, BROUGHT AGAINST SHERMAN BY ANY GOVERNMENT 

AUTHORITY OR AGENCY RELATED TO ANY PERSON PROVIDING SERVICES UNDER THIS 

AGREEMENT THAT ARE BASED ON ANY FEDERAL IMMIGRATION LAW AND ANY AND 

ALL CLAIMS, DEMANDS, DAMAGES, ACTIONS AND CAUSES OF ACTION OF EVERY 

KIND AND NATURE, KNOWN AND UNKNOWN, EXISTING OR CLAIMED TO EXIST, 

RELATING TO OR ARISING OUT OF ANY EMPLOYMENT RELATIONSHIP BETWEEN 

DEVELOPER AND ITS EMPLOYEES OR SUBCONTRACTORS AS A RESULT OF THAT 

SUBCONTRACTOR’S OR EMPLOYEE’S EMPLOYMENT OR SEPARATION FROM 

EMPLOYMENT WITH THE DEVELOPER, INCLUDING BUT NOT LIMITED TO ANY 

DISCRIMINATION CLAIM BASED ON SEX, SEXUAL ORIENTATION OR PREFERENCE, 

RACE, RELIGION, COLOR, NATIONAL ORIGIN, AGE OR DISABILITY UNDER FEDERAL, 

STATE OR LOCAL LAW, RULE OR REGULATION, OR ANY CLAIM FOR WRONGFUL 

TERMINATION, BACK PAY, FUTURE WAGE LOSS, OVERTIME PAY,  EMPLOYEE 

BENEFITS, INJURY SUBJECT TO RELIEF UNDER THE WORKERS’ COMPENSATION ACT 

OR WOULD BE SUBJECT TO RELIEF UNDER ANY POLICY FOR WORKERS’ 

COMPENSATION INSURANCE AND ANY OTHER CLAIM, WHETHER IN TORT, CONTRACT 

OR OTHERWISE.  DEVELOPER IS EXPRESSLY REQUIRED TO DEFEND SHERMAN 

AGAINST ALL SUCH CLAIMS. 

 

(b) IN ITS SOLE DISCRETION, SHERMAN SHALL HAVE THE RIGHT TO APPROVE OR SELECT 

DEFENSE COUNSEL TO BE RETAINED BY DEVELOPER IN FULFILLING ITS OBLIGATION 

HEREUNDER TO DEFEND AND INDEMNIFY SHERMAN, UNLESS SUCH RIGHT IS 

EXPRESSLY WAIVED BY SHERMAN IN WRITING.  SHERMAN RESERVES THE RIGHT TO 

PROVIDE A PORTION OR ALL OF ITS OWN DEFENSE; HOWEVER, SHERMAN IS UNDER 

NO OBLIGATION TO DO SO.  ANY SUCH ACTION BY SHERMAN IS NOT TO BE 

CONSTRUED AS A WAIVER OF DEVELOPER’S OBLIGATION TO DEFEND SHERMAN OR 

AS A WAIVER OF DEVELOPER’S OBLIGATION TO INDEMNIFY SHERMAN PURSUANT TO 

THIS AGREEMENT.  DEVELOPER SHALL RETAIN SHERMAN-APPROVED DEFENSE 

COUNSEL WITHIN SEVEN (7) BUSINESS DAYS OF SHERMAN’S WRITTEN NOTICE THAT 

SHERMAN IS INVOKING ITS RIGHT TO INDEMNIFICATION UNDER THIS AGREEMENT.  

IF DEVELOPER FAILS TO RETAIN COUNSEL WITHIN SUCH TIME PERIOD, SHERMAN 

SHALL HAVE THE RIGHT TO RETAIN DEFENSE COUNSEL ON ITS OWN BEHALF, AND 

DEVELOPER SHALL BE LIABLE FOR ALL COSTS INCURRED BY SHERMAN. 

 

(c) THE RIGHTS AND OBLIGATIONS CREATED BY THIS SECTION SHALL SURVIVE THE 

TERMINATION OF THIS AGREEMENT. 

 

12. Waiver and Release of Claims for Obligations Imposed by this Agreement.   

 

(a)  DEVELOPER ACKNOWLEDGES AND AGREES THAT: 

 

(i) THE CONVEYANCES, DEDICATIONS, EASEMENTS AND/OR PAYMENT OF 

MONEY REQUIRED BY THIS AGREEMENT TO BE PERFORMED BY DEVELOPER, 

IN WHOLE OR IN PART, DO NOT CONSTITUTE A: 
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(A) TAKING UNDER THE TEXAS OR UNITED STATES CONSTITUTION; 

(B) VIOLATION OF THE TEXAS WATER CODE, AS IT EXISTS OR MAY BE 

AMENDED; 

(C) NUISANCE; OR 

(D) CLAIM FOR DAMAGES OR REIMBURSEMENT AGAINST SHERMAN FOR 

A VIOLATION OF ANY FEDERAL OR STATE CONSTITUTION, STATUTE 

OR CASE LAW OR ANY FEDERAL, STATE OR LOCAL ORDINANCE, RULE 

OR REGULATION. 

 

(ii)  THE AMOUNT OF DEVELOPER’S FINANCIAL OR INFRASTRUCTURE 

CONTRIBUTION OR CONVEYANCE OF REAL PROPERTY OR INTERESTS THEREIN 

(AFTER RECEIVING ALL CONTRACTUAL OFFSETS, CREDITS AND 

REIMBURSEMENTS, IF ANY) AGREED TO IN THIS AGREEMENT IS ROUGHLY 

PROPORTIONAL TO THE DEMAND THAT SUCH DEVELOPER’S DEVELOPMENT 

PLACES ON SHERMAN’S INFRASTRUCTURE. 

 

(iii)  DEVELOPER HEREBY RELEASES SHERMAN FROM ANY OBLIGATION TO 

PERFORM OR COMMISSION A TAKINGS IMPACT ASSESSMENT UNDER 

CHAPTER 2007 OF THE TEXAS GOVERNMENT CODE, AS IT EXISTS OR MAY BE 

AMENDED.  

 

(iv)  DEVELOPER HEREBY AGREES THAT ANY PROPERTY WHICH IT CONVEYS TO 

SHERMAN PURSUANT TO THIS AGREEMENT IS ROUGHLY PROPORTIONAL TO 

THE BENEFIT RECEIVED BY DEVELOPER FOR SUCH LAND, AND DEVELOPER 

HEREBY WAIVES ANY CLAIM THEREFORE THAT IT MAY HAVE.  DEVELOPER 

FURTHER ACKNOWLEDGES AND AGREES THAT ALL PREREQUISITES TO SUCH 

A DETERMINATION OF ROUGH PROPORTIONALITY HAVE BEEN MET, AND 

THAT ANY VALUE RECEIVED BY SHERMAN RELATIVE TO SAID CONVEYANCE 

ARE RELATED BOTH IN NATURE AND EXTEND TO THE IMPACT OF THE 

DEVELOPMENT OF DEVELOPER’S ADJACENT PROPERTY ON SHERMAN’S 

INFRASTRUCTURE.  DEVELOPER AND SHERMAN FURTHER AGREE TO WAIVE 

AND RELEASE ALL CLAIMS ONE MAY HAVE AGAINST THE OTHER RELATED TO 

ANY AND ALL ROUGH PROPORTIONALITY AND INDIVIDUAL DETERMINATION 

REQUIREMENTS MANDATED BY THE UNITED STATES SUPREME COURT IN 

DOLAN V. CITY OF TIGARD, 512 U.S. 374 (1994), AND ITS PROGENY, AS WELL 

AS ANY OTHER REQUIREMENTS OF A NEXUS BETWEEN DEVELOPMENT 

CONDITIONS AND THE PROJECTED IMPACT OF THE PUBLIC INFRASTRUCTURE. 

 

(v)  DEVELOPER SHALL INDEMNIFY AND HOLD HARMLESS SHERMAN FROM AND 

AGAINST ANY CLAIMS AND SUITS OF THIRD PARTIES, INCLUDING BUT NOT 

LIMITED TO, DEVELOPER’S PARTNERS, OFFICERS, DIRECTORS, EMPLOYEES, 

REPRESENTATIVES, AGENTS, SUCCESSORS, ASSIGNEES, VENDORS, GRANTEES 

OR TRUSTEES, BROUGHT PURSUANT TO THIS SECTION. 

 

(b)  DEVELOPER RELEASES SHERMAN FROM ANY AND ALL CLAIMS OR CAUSES OF 

ACTION BASED ON EXCESSIVE OR ILLEGAL EXACTIONS. 
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(c)  DEVELOPER WAIVES ANY CLAIM FOR DAMAGES OR REIMBURSEMENT AGAINST 

SHERMAN FOR A VIOLATION OF ANY FEDERAL OR STATE CONSTITUTION, STATUTE 

OR CASE LAW OR ANY FEDERAL, STATE OR LOCAL ORDINANCE, RULE OR 

REGULATION. 

 

(d)  THIS SECTION SHALL SURVIVE THE TERMINATION OF THIS AGREEMENT. 

 

13. Vested Rights/Chapter 245 Waiver.  This Agreement shall confer no vested rights on the 

Property, or any portion thereof.  Developer acknowledges and agrees that this 

Agreement does not confer vested rights on the Property and does not provide to 

Sherman “fair notice” of any “project” as defined in Chapter 245 of the Texas Local 

Government Code.  In addition, nothing contained in this Agreement shall constitute a 

“permit” or an application for a “permit” as defined in Chapter 245 of the Texas Local 

Government Code.  DEVELOPER HEREBY RELEASES, REMISES, ACQUITS AND FOREVER 

DISCHARGES CITY AND ITS CITY COUNCIL MEMBERS, OFFICIALS, OFFICERS, AGENTS, 

EMPLOYEES, ATTORNEYS AND CONTRACTORS, IN EACH OF THEIR INDIVIDUAL, CORPORATE 

AND GOVERNMENTAL CAPACITIES, FROM ALL CLAIMS, DEMANDS AND CAUSES OF ACTION 

AND/OR PROPOSED CLAIMS, DEMANDS AND CAUSES OF ACTION WHICH COULD HAVE BEEN 

ALLEGED RELATING TO OR ARISING OUT OF VESTED RIGHTS UNDER CHAPTER 245 OF THE 

TEXAS LOCAL GOVERNMENT CODE OR OTHER LAW IN CONNECTION WITH THIS 

AGREEMENT.  THIS SECTION SHALL SURVIVE THE TERMINATION OF THIS AGREEMENT. 

 

14. Condemnation Procedures/Rights Waiver.  AS ADDITIONAL CONSIDERATION FOR THE 

BENEFITS DEVELOPER IS RECEIVING UNDER THIS AGREEMENT, CITY AND ITS CITY COUNCIL 

MEMBERS, OFFICIALS, OFFICERS, AGENTS, EMPLOYEES, ATTORNEYS AND CONTRACTORS, IN 

EACH OF THEIR INDIVIDUAL, CORPORATE AND GOVERNMENTAL CAPACITIES, FROM ALL 

CLAIMS, DEMANDS AND CAUSES OF ACTION AND/OR PROPOSED CLAIMS, DEMANDS AND 

CAUSES OF ACTION WHICH COULD HAVE BEEN ALLEGED RELATING TO OR ARISING OUT OF 

CHAPTER 2206 OF THE TEXAS GOVERNMENT CODE, AS AMENDED, AND/OR CHAPTER 21 OF 

THE TEXAS PROPERTY CODE, AS AMENDED. 

 

15. Warranties/Representations.  All warranties, representations and covenants made by one 

party to the other in this Agreement or in any certificate or other instrument delivered by 

one party to the other under this Agreement shall be considered to have been relied upon 

by the other party and will survive the satisfaction of any fees under this Agreement, 

regardless of any investigation made by either party. 

 

16. Entire Agreement.  This Agreement contains the entire agreement of the parties with 

respect to the matters contained herein and may not be modified or terminated except 

upon the provisions hereof or by the mutual written agreement of the parties.  To the 

extent of any conflict between the provisions of this Agreement and the exhibits, the 

provisions of this Agreement shall control.   

 

17. Governing Law; Venue. The laws of the State of Texas shall govern the interpretation, 

validity, performance and enforcement of this Agreement, without regard to conflict of 

law principles.  This Agreement is performable in Grayson County, Texas, and the 

exclusive venue for any action arising out of this Agreement shall be a court of 

appropriate jurisdiction in Grayson County, Texas. 
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18. Consideration.  This Agreement is executed by the parties without coercion or duress and 

for substantial consideration, the sufficiency of which is forever confessed. 

 

19. Miscellaneous Drafting Provisions.  This Agreement shall be deemed drafted equally by 

all parties hereto.  The language of all parts of this Agreement shall be construed as a 

whole according to its fair meaning, and any presumption or principle that the language 

herein is to be construed against any party shall not apply.  Headings in this Agreement 

are for the convenience of the parties and are not intended to be used in construing this 

document. 

 

20. Authority to Execute.  The individuals executing this Agreement on behalf of the 

respective parties below represent to each other and to others that all appropriate and 

necessary action has been taken to authorize the individual who is executing this 

Agreement to do so for and on behalf of the party for which his or her signature appears, 

that there are no other parties or entities required to execute this Agreement in order for 

the same to be an authorized and binding agreement on the party for whom the individual 

is signing this Agreement and that each individual affixing his or her signature hereto is 

authorized to do so, and such authorization is valid and effective on the Effective Date 

(hereinafter defined).   

 

21. Savings; Severability.  In the event that a term, condition or provision of this Agreement 

is determined to be invalid, illegal, void, unenforceable or unlawful by a court of 

competent jurisdiction, then that term, condition or provision shall be deleted and the 

remainder of the Agreement shall remain in full force and effect as if such invalid, illegal, 

void, unenforceable or unlawful provision had never been contained in this Agreement. 

 

22. Representations.  Each party represents that it has carefully read this Agreement, knows 

the contents hereof, has consulted with an attorney of its choice regarding the meaning 

and effect hereof and is signing the same solely of its own judgment. 

 

23. No Third Party Beneficiaries.  Nothing in this Agreement shall be construed to create any 

right in any third party not a signatory to this Agreement, and the parties do not intend to 

create any third party beneficiaries by entering into this Agreement. 

 

24. Assignment/Binding Effect.   

 

(a) This Agreement is assignable, in whole or in part, upon the following conditions, 

all of which must be satisfied before any such assignment shall be valid and 

enforceable: 

 

(i) the assignment of the Agreement must be evidenced by a recordable 

document (“Assignment”), the form of which must be approved in writing 

by Sherman; 

  

(ii) the Assignment must expressly contain, among any other reasonable 

requirements and conditions of Sherman, an acknowledgment and 

agreement that all obligations, covenants and  conditions contained in this 
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Agreement will be assumed solely and completely by the assignee, and the 

contact name, address, phone number, fax number and electronic mail 

address of the assignee; 

 

(iii) Developer will file any approved, executed Assignment in the Real 

Property Records of Grayson County, Texas; and 

  

(iv) Developer shall provide Sherman with a file-marked copy of the 

Assignment within ten (10) days of filing the same, and until Sherman 

receives said file-marked copy of the Assignment as provided herein, 

Sherman shall not, under any circumstance, recognize said Assignment. 

 

(b) This Agreement shall be binding upon and inure to the benefit of Sherman and 

Developer. 

 

(c) This Assignment provision shall in no way modify, alter, amend, reduce or waive 

the provision above titled “Covenant Running with the Land” or its effectiveness.  

In the event there is a conflict between this Assignment provision and the 

Covenant Running with the Land provision, the Covenant Running with the Land 

provision shall control and govern. 

 

25. Indemnification.  The parties agree that the Indemnity provisions set forth in this 

Agreement are conspicuous, and the parties have read and understood the same. 

 

26. Waiver.  Waiver by either party of any breach of this Agreement, or the failure of either 

party to enforce any of the provisions of this Agreement, at any time, shall not in any way 

affect, limit or waive such party’s right thereafter to enforce and compel strict 

compliance. 

 

27. Immunity.  It is expressly understood and agreed that, in the execution and performance 

of this Agreement, Sherman has not waived, nor shall be deemed hereby to have waived, 

any defense or immunity, including governmental, sovereign and official immunity, that 

would otherwise be available to it against claims arising in the exercise of governmental 

powers and functions.  By entering into this Agreement, the parties do not create any 

obligations, express or implied, other than those set forth herein.  

 

28. Reference to Developer.  When referring to “Developer” herein, this Agreement shall 

refer to and be binding upon Developer only and not any of its officers, directors, 

partners, employees, representatives, contractors, agents, successors, assignees (as 

authorized herein), vendors, grantees, trustees, legal representatives or any other third 

party. 

 

29. Reference to Sherman.  When referring to “Sherman” herein, this Agreement shall refer 

to and be binding upon Sherman only and not any of Sherman’s Council Members, 

officers, agents, representatives, employees and any other third party. 

 

30. Force Majeure.  Notwithstanding anything to the contrary contained in this Agreement, if 

the performance of any obligation to be performed hereunder by any party is delayed as a 
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result of circumstances that are beyond the reasonable control of such party (which 

circumstances may include, without limitation, acts of God, acts of war or terrorism, 

shortage of supply materials, COVID or other pandemic, labor difficulties, inclement 

weather, or civil unrest, other than for any parties' monetary obligations hereunder and 

obligations that can be cured by the payment of money (i.e., maintaining insurance) 

(each, a “Force Majeure Event”), the time for such performance shall be extended by the 

amount of time of such delay, but no longer than the amount of time reasonably 

occasioned by the delay. The party claiming delay of performance as a result of any of a 

Force Majeure Event shall deliver written notice of the commencement of any such delay 

resulting from such Force Majeure Event not later than seven (7) days after the claiming 

party becomes aware of the same, and if the claiming party fails to so notify the other 

party of the occurrence of a Force Majeure Event causing such delay, the claiming party 

shall not be entitled to avail itself of the provisions for the extension of performance 

contained in this section. 

 

31. Attorney’s Fees.  If either party files any action or brings any proceeding against the 

other arising from this Agreement, then as between Developer and Sherman, the 

prevailing party shall be entitled to recover as an element of its costs of suit, and not as 

damages, reasonable and necessary attorneys’ fees and litigation expenses both at trial 

and on appeal, subject to the limitations set forth in TEX. LOC. GOV’T CODE § 271.153, as 

it exists or may be amended, if applicable. Notwithstanding any provision in this 

Agreement to the contrary, neither party intends to, and does not hereby, waive any of its 

rights with respect to the recovery of attorneys’ fees or costs in connection with an action 

against the other party except as otherwise expressly set forth in this Agreement. 

 

32. Multiple Counterparts.  This Agreement may be executed in a number of identical 

counterparts, each of which shall be deemed an original for all purposes.  An electronic 

mail or facsimile signature will also be deemed to constitute an original if properly 

executed and delivered to the other party. 

 

[Signature pages follow.] 
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 IN WITNESS WHEREOF, the parties have executed this Agreement and caused this 

Agreement to be effective when all the parties have signed it.  The date this Agreement is signed 

by the last party to sign it (as indicated by the date associated with that party’s signature below) 

will be deemed the effective date of this Agreement (“Effective Date”). 

 

CITY OF SHERMAN, TEXAS, 

a home-rule municipality 

 

 

By:  ______________________________ 

        Robby Hefton, City Manager 

Date executed:  _____________________ 

 

ATTEST: 

 

 

By:       

 Linda Ashby, City Clerk 

 

APPROVED AS TO FORM: 

Abernathy, Roeder, Boyd & Hullett, P.C. 

 

 

By:       

Ryan D. Pittman, City Attorneys 

 

 

 

STATE OF TEXAS  § 

    § 

COUNTY OF GRAYSON § 

 

 BEFORE ME, the undersigned authority, on this day personally appeared Robby Hefton, 

known to me to be one of the persons whose names are subscribed to the foregoing instrument; 

he acknowledged to me that he is the City Manager and duly authorized representative for the 

City of Sherman, Texas, and that he executed said instrument for the purposes and 

consideration therein expressed. 

 

 GIVEN UNDER MY HAND AND SEAL OF OFFICE this _____ day of 

____________________, 2022. 

 

             

      Notary Public, State of Texas 

       My Commission Expires:    
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     CARBET PROPERTIES, LLC,  

     a Texas limited liability company  

 

 

     By:______________________________ 

 Randall Tudor, Manager 

Date executed: _______________________ 

 

 

 

STATE OF TEXAS  § 

    § 

COUNTY OF __________ § 

 

 BEFORE ME, the undersigned authority, on this day personally appeared Randall Tudor, 

known to me to be one of the persons whose names are subscribed to the foregoing instrument; 

he acknowledged to me that he is the duly authorized representative of Carbet Properties, LLC, a 

Texas limited liability company, and that he executed said instrument for the purposes and 

consideration therein expressed and in the capacity therein stated.  

 

GIVEN UNDER MY HAND AND SEAL OF OFFICE this _____ day of ___________, 

2022. 

 

             

      Notary Public, State of Texas 

      My Commission Expires:    
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Exhibit A 

Legal Description of the Property 
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Exhibit B 

General Depiction and Description of the Drainage Improvements 
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Exhibit C 

Estimated Cost Analysis 
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Exhibit D 

Agreed Form of Three-Party Agreement for Public Improvements 
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Exhibit E-1 

Legal Description and Depiction of 4.649-Acre Parcel 

Lot 17, Block C of that certain Final Plat of Pebblebrook Phase 4, an addition to the City of 

Sherman, Grayson County, Texas, according to the Plat approved by the City Council on May 

16, 2022. 
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Exhibit E-2 

Legal Description and Depiction of 2.303-Acre Parcel 

Lot 25, Block G of that certain Final Plat of Pebblebrook Phase 4, an addition to the City of 

Sherman, Grayson County, Texas, according to the Plat approved by the City Council on May 

16, 2022.  
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Exhibit F 

Agreed Form of Special Warranty Deed 

NOTICE OF CONFIDENTIALITY RIGHTS:  IF YOU ARE A NATURAL PERSON, YOU MAY REMOVE OR STRIKE 

ANY OR ALL OF THE FOLLOWING INFORMATION FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST 

IN REAL PROPERTY BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS:  YOUR SOCIAL 

SECURITY NUMBER OR YOUR DRIVERS’ LICENSE NUMBER. 

 

After Recording Return to: 

City of Sherman 

Office of the City Manager 

P. O. Box 1106 

Sherman, TX 75091-1106 

 
SPECIAL WARRANTY DEED 

 
STATE OF TEXAS § 
                                                            § KNOW ALL PERSONS BY THESE PRESENTS: 
COUNTY OF GRAYSON § 
 
 As used herein, the following terms shall have the following meanings: 
 
Effective Date: _______________________, 20___ 
 
Grantor:          
 
Grantor’s Mailing Address:       

    
       
Grantee:  CITY OF SHERMAN, TEXAS, a home-rule municipality 
 
Grantee’s Mailing Address:  P.O. Box 1106 
      Sherman, TX 75091        
 
Consideration:  TEN DOLLARS ($10.00) cash and other good and valuable consideration, the 
receipt and sufficiency of which are hereby acknowledged 
 
Property (including any improvements):  
 

___ ± acres of land, situated in the ______ Survey, Abstract No. ______, City of 
Sherman, Grayson County, Texas, as more particularly described and depicted in 
Exhibit 1, attached hereto and incorporated herein for all purposes (“Property”). 

 
 This conveyance shall include all and singular the rights and appurtenances pertaining to 
the Property, including any right, title and interest in and to adjacent streets, roads, alleys or 
rights-of-way; all oil, gas and other minerals; and any improvements, fixtures, and personal 
property situated on or attached to the Property. 

 

Reservations from and Exceptions to Conveyance and Warranty: 

 

 Permitted Encumbrances, if any, listed on Exhibit 2, attached hereto and incorporated 

herein for all purposes. 

 

 Grantor, for the Consideration and subject to the Reservations from and Exceptions to 
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Conveyance and Warranty, grants, sells, and conveys to Grantee the Property, together with all 

and singular the rights and appurtenances thereto in any way belonging, to have and to hold it to 

Grantee and Grantee’s successors and assigns forever.  Grantor binds Grantor and Grantor’s 

heirs, executors, administrators, successors and assigns to warrant and forever defend all and 

singular the Property to Grantee and Grantee’s successors, and assigns against every person 

whomsoever lawfully claiming or to claim the same or any part thereof when the claim is by, 

through or under Grantor but not otherwise, except as to the Reservations from and Exceptions to 

Conveyance and Warranty. 

 

THE PROPERTY IS HEREBY CONVEYED TO GRANTEE IN ITS PRESENT CONDITION, 

"AS IS, WITH ALL FAULTS, AND WITHOUT ANY WARRANTY WHATSOEVER, 

EXPRESS OR IMPLIED", EXCEPT FOR THE EXPRESS REPRESENTATIONS AND 

WARRANTIES OF GRANTOR CONTAINED IN THAT CERTAIN DEVELOPMENT 

AGREEMENT BETWEEN GRANTOR AND GRANTEE AND RECORDED AS 

DOCUMENT _______________ IN THE OFFICIAL PUBLIC RECORDS OF GRAYSON 

COUNTY, TEXAS (THE “DEVELOPMENT AGREEMENT”). NOTWITHSTANDING 

ANYTHING CONTAINED HEREIN TO THE CONTRARY, IT IS UNDERSTOOD AND 

AGREED THAT, EXCEPT FOR THE EXPRESS REPRESENTATIONS AND WARRANTIES 

OF GRANTOR CONTAINED IN THE DEVELOPMENT AGREEMENT, GRANTOR AND 

GRANTOR'S AGENTS, REPRESENTATIVES OR EMPLOYEES HAVE NOT MADE AND 

ARE NOT NOW MAKING, AND THEY SPECIFICALLY DISCLAIM, ANY WARRANTIES, 

REPRESENTATIONS OR GUARANTIES OF ANY KIND OR CHARACTER, EXPRESS OR 

IMPLIED, ORAL OR WRITTEN, PAST, PRESENT OR FUTURE, WITH RESPECT TO THE 

PROPERTY, INCLUDING, BUT NOT LIMITED TO, WARRANTIES, REPRESENTATIONS 

OR GUARANTIES AS TO: (A) MATTERS OF TITLE (OTHER THAN GRANTOR'S 

WARRANTY OF TITLE SET FORTH IN THE DEED TO BE DELIVERED TO GRANTEE); 

(B) ENVIRONMENTAL MATTERS OF ANY KIND RELATING TO THE PROPERTY OR 

ANY PORTION THEREOF (INCLUDING THE CONDITION OF THE SOIL OR 

GROUNDWATER BENEATH THE PROPERTY); (C) GEOLOGICAL CONDITIONS, 

INCLUDING, WITHOUT LIMITATION, SUBSIDENCE, SUBSURFACE CONDITIONS, 

WATER TABLE, UNDERGROUND WATER RESERVOIRS, LIMITATIONS REGARDING 

THE WITHDRAWAL OF WATER AND EARTHQUAKE FAULTS AND THE RESULTING 

DAMAGE OF PAST AND/OR FUTURE EARTHQUAKES; (D) WHETHER, AND TO THE 

EXTENT TO WHICH THE PROPERTY OR ANY PORTION THEREOF IS AFFECTED BY 

ANY STREAM (SURFACE OR UNDERGROUND), BODY OF WATER, FLOOD PRONE 

AREA, FLOOD PLAIN, FLOODWAY OR SPECIAL FLOOD HAZARD; (E) DRAINAGE; (F) 

SOIL CONDITIONS, INCLUDING THE EXISTENCE OF INSTABILITY, PAST SOIL 

REPAIRS, SOIL ADDITIONS OR CONDITIONS OF SOIL FILL, OR SUSCEPTIBILITY TO 

LANDSLIDES, OR THE SUFFICIENCY OF ANY UNDER SHORING; (G) ZONING TO 

WHICH THE PROPERTY OR ANY PORTION THEREOF MAY BE SUBJECT; (H) THE 

AVAILABILITY OF ANY UTILITIES TO THE PROPERTY OR ANY PORTION THEREOF 

INCLUDING, WITHOUT LIMITATION, WATER, SEWAGE, GAS AND ELECTRIC; (I) 

USAGE OF ADJOINING PROPERTY; (J) ACCESS TO THE PROPERTY OR ANY 

PORTION THEREOF; (K) THE VALUE, COMPLIANCE WITH THE PLANS AND 

SPECIFICATIONS, SIZE, LOCATION, AGE, USE, DESIGN, QUALITY, DESCRIPTION, 

SUITABILITY, STRUCTURAL INTEGRITY, OPERATION, TITLE TO, OR PHYSICAL OR 

FINANCIAL CONDITION OF THE PROPERTY OR ANY PORTION THEREOF, OR ANY 

INCOME, EXPENSES, CHARGES, LIENS, ENCUMBRANCES, RIGHTS OR CLAIMS ON 
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OR AFFECTING OR PERTAINING TO THE PROPERTY OR ANY PART THEREOF; (L) 

THE PRESENCE OF HAZARDOUS MATERIALS IN OR ON, UNDER OR IN THE 

VICINITY OF THE PROPERTY; (M) THE CONDITION OR USE OF THE PROPERTY OR 

COMPLIANCE OF THE PROPERTY WITH ANY OR ALL PAST, PRESENT OR FUTURE 

FEDERAL, STATE OR LOCAL ORDINANCES, RULES, REGULATIONS OR LAWS, 

BUILDING, FIRE OR ZONING ORDINANCES, CODES OR OTHER SIMILAR LAWS; (N) 

THE EXISTENCE OR NON-EXISTENCE OF UNDERGROUND STORAGE TANKS; (O) 

ANY OTHER MATTER AFFECTING THE STABILITY OR INTEGRITY OF THE 

PROPERTY; (P) THE POTENTIAL FOR FURTHER DEVELOPMENT OF THE PROPERTY; 

(Q) THE EXISTENCE OF VESTED LAND USE, ZONING OR BUILDING ENTITLEMENTS 

AFFECTING THE PROPERTY; (R) THE MERCHANTABILITY OF THE PROPERTY OR 

FITNESS OF THE PROPERTY FOR ANY PARTICULAR PURPOSE (GRANTEE 

AFFIRMING THAT GRANTEE HAS NOT RELIED ON GRANTOR'S OR GRANTOR'S 

AGENTS' OR EMPLOYEES' SKILL OR JUDGMENT TO SELECT OR FURNISH THE 

PROPERTY FOR ANY PARTICULAR PURPOSE, AND THAT GRANTOR MAKES NO 

WARRANTY THAT THE PROPERTY IS FIT FOR ANY PARTICULAR PURPOSE); AND 

(S) TAX CONSEQUENCES. 

 

EXCEPT AS EXPRESSLY SET FORTH HEREIN, GRANTOR MAKES NO 

REPRESENTATIONS OR WARRANTIES OF ANY KIND TO GRANTEE, INCLUDING, 

WITHOUT LIMITATION, THE PHYSICAL CONDITION OF THE PROPERTY AND ANY 

IMPROVEMENTS LOCATED THEREON, OR THEIR SUITABILITY FOR ANY 

PARTICULAR PURPOSE OR OF MERCHANTABILITY.  GRANTEE SHALL RELY ON 

ITS INVESTIGATIONS OF THE PROPERTY IN DETERMINING WHETHER TO ACCEPT 

THE CONVEYANCE OF IT.  THE PROVISIONS OF THIS PARAGRAPH ARE A 

MATERIAL PART OF THE CONSIDERATION FOR GRANTOR'S ENTERING INTO THIS 

AGREEMENT, AND SHALL SURVIVE THE EXPIRATION OR EARLIER TERMINATION 

OF THIS AGREEMENT.  

 

 This instrument shall be binding on, and inure to the benefit of, Grantee and Grantor and 

their respective successors or assigns. 

 

 This instrument may be executed in a number of identical counterparts, each of which 

shall be deemed an original for all purposes. 

 

 When the context requires, singular nouns and pronouns include the plural. 

 

[Signature pages follow.] 
 
  



Development Agreement – Pebblebrook                           Page 40 of 45 
3394073 

 

EXECUTED on the dates of the acknowledgments, but to be EFFECTIVE on the _____ 

day of _____________________, 20__. 
      
      GRANTOR: 

 

 ______________________________,  

a __________________ 

 

 

 By: ________________________________ 

 

 Printed Name: _______________________ 

 

      Its: _________________________________ 

      

 

STATE OF TEXAS  § 

    § 

COUNTY OF ___________ § 

 

 BEFORE ME, the undersigned authority, on this day personally appeared 

_______________________, known to me to be one of the persons whose names are subscribed 

to the foregoing instrument; he acknowledged to me that he is the _______________________ 

and duly authorized representative of _______________________, a 

_______________________, and that he executed the same for the purposes and consideration 

therein stated and in the capacity therein stated as the act and deed of said 

_______________________. 

 

 IN WITNESS WHEREOF, I have hereunto set my hand and seal of office this             day 

of     , 20__.                                            

 

              

       Notary Public, State of Texas 

       My Commission Expires:    

 
 



Development Agreement – Pebblebrook                           Page 41 of 45 
3394073 

 

AGREED AND ACCEPTED: 

 

CITY OF SHERMAN, TEXAS 

 

 

 

By: __________________________ 

       Robby Hefton, City Manager 
 
 

STATE OF TEXAS  § 

    § 

COUNTY OF GRAYSON § 

 

 BEFORE ME, the undersigned authority, on this day personally appeared ROBBY 

HEFTON, known to me to be one of the persons whose names are subscribed to the foregoing 

instrument; he acknowledged to me that he is the City Manager and duly authorized 

representative of the CITY OF SHERMAN, TEXAS, a home-rule municipality, and that he 

executed the same for the purposes and consideration therein stated and in the capacity therein 

stated as the act and deed of the City of Sherman, Texas. 

 

 IN WITNESS WHEREOF, I have hereunto set my hand and seal of office this             day 

of     , 20__.                                            

 

              

       Notary Public, State of Texas 

        My Commission Expires:    

 

ATTEST: 

 

 

BY:       

 Linda Ashby, City Clerk 

 

APPROVED AS TO FORM: 

Abernathy, Roeder, Boyd & Hullett, P.C. 

 

 

By:       

Name:        

City Attorney 
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PARTIAL RELEASE OF LIEN 

 

The undersigned, being the holder of the lien against all or a portion of the Property 

evidenced by: 

 

 

 

hereby consents to the execution of the foregoing Deed and hereby releases the Property from 

the lien or lien(s) described above.   

 

      _________, 

a _________ 

 

 

By: ______________________________ 

                   _________, _________  

 

STATE OF __________ § 

    § 

COUNTY OF ___________ § 

 

 BEFORE ME, the undersigned authority, on this day personally appeared 

_______________________, known to me to be one of the persons whose names are subscribed 

to the foregoing instrument; he acknowledged to me that he is the _____________________ and 

duly authorized representative of _______________________, a _______________________, 

and that he executed the same for the purposes and consideration therein stated and in the 

capacity therein stated as the act and deed of said _______________________. 

 

 IN WITNESS WHEREOF, I have hereunto set my hand and seal of office this             day 

of     , 20__.                                            

 

              

       Notary Public, State of __________________ 

       My Commission Expires:    
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Exhibit 1 

Legal Description of the Property 
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Exhibit 2 

Permitted Exceptions 

 

To the extent the following applies to the Property, these are the sole Permitted Exceptions: 
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±
Engineering Department



   
City Council Regular Meeting D. 3.        
Meeting Date: 12/12/2022  
Prepared By: Tom Pruitt, Utility Engineer 
Approved By: Robby Hefton, City Manager

Caption:
RESOLUTION NO. 7004
Approving the Greater Texoma Utility Authority's Intention to Contract with Garney Companies, Inc. for
the 36-Inch West Sherman Water Main Construction Manager at Risk (CMAR)

Issue:
Approving the intention of the Greater Texoma Utility Authority (GTUA) to administer an agreement for
the 36-Inch West Sherman Water Main Construction Manager at Risk (CMAR)

Background:
Due to major growth of both industrial and residential development, the need to provide large quantities
to the southern portion of the City is necessary in less than two years.

GTUA and the City's Program Manager (Pape-Dawson) advertised a Request for Proposals for a
Construction Manager At Risk (CMAR) for the installation of a new 36-inch diameter water main from
the water treatment plant, through the western portion of the City, and down to the southern portion of the
City. The City received proposals from two firms, Archer Western and Garney. 

GTUA and the City interviewed both firms, and scored the firms based on their proposals and interviews.
Garney scored the highest of the two firms.

Origination:
Engineering Department

Financial Consideration:
The CMAR Pre-Construction and Procurement Services for this contract is $588,698.00. The project is
funded through the Greater Texoma Utility Authority (GTUA) Open Market Bonds.

Staff Recommendation:
It is recommended that the City Council approve GTUA’s intention to contract with Garney Companies,
Inc. for the 36-Inch West Sherman Water Main Construction Manager at Risk (CMAR). 



Alternatives:
As may be directed by the City Council

Attachments
Resolution No. 7004 
Recommendation Letter 
Agreement 
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RESOLUTION NO. 7004 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

SHERMAN, TEXAS, APPROVING THE GREATER TEXOMA 

UTILITY AUTHORITY’S INTENTION TO CONTRACT WITH 

GARNEY COMPANIES, INC. FOR CONSTRUCTION MANAGER AT 

RISK (CMAR) SERVICES FOR THE 36-INCH WEST SHERMAN 

WATER MAIN PROJECT; FINDING AND DETERMINING THAT 

THE MEETING AT WHICH THIS RESOLUTION IS PASSED WAS 

NOTICED AND IS OPEN TO THE PUBLIC AS REQUIRED BY LAW. 

 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SHERMAN, 

TEXAS: 
 

SECTION 1. That the City Council of the City of Sherman hereby approves the Greater 
Texoma Utility Authority’s intention to enter into a contract with Garney Companies, Inc. for 
Construction Manager at Risk (CMAR) Services on the 36-Inch West Sherman Water Main 
Project in the total amount of Five Hundred Eighty-Eight Thousand Six Hundred Ninety-Eight 
Dollars and Zero Cents ($588,698.00). 
 

SECTION 2. That it is found and determined that the meeting at which this resolution is 
passed is open to the public and that public notice of the time, place, and purpose of said meeting 
was given as required by law. 
 

DULY PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF 

SHERMAN, TEXAS on this the 12th day of December 2022. 

 

 

       CITY OF SHERMAN, TEXAS 

 

ATTEST: 

 

 

BY:       BY:       

LINDA ASHBY, CITY CLERK   DAVID PLYLER, MAYOR 

 

 

APPROVED AS TO FORM AND 

CONTENT: 

THE LAW FIRM OF ABERNATHY, 

ROEDER, BOYD & HULLETT, P.C. 

 

 

BY:       

RYAN D. PITTMAN, CITY ATTORNEY 

 
 





Evaluator Organization Archer Western Garney Companies

Robby Hefton CoS 8 9

Tom Pruitt CoS 7 8

Wayne Lee CoS 8 9

Clint Philpott CoS 7 8

Paul Sigle GTUA 7 8

Nichole Sims GTUA 8 9

Clayton Barnard FNI 7 8

Jacob Pannell FNI 7 8

VT Madhavan Program management team 7 9

Monte Dwaynie Program management team 8 9

Average score 7 9

Evaluation Points 25 19 21

GTUA | City of Sherman - Major Infrastructure Improvements Program - 36-Inch West Sherman Water Main CMAR

Interview Evaluation and Scoring (Scale of 1 to 10 with 1 being worst and 10 being best) 

Offeror Selection Worksheet

PMCM Interview Evaluation 
Page 1 of 1
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00 52 23  CONSTRUCTION MANAGEMENT AT RISK SERVICES AGREEMENT 

 

THIS CONSTRUCTION MANAGEMENT AT RISK SERVICES AGREEMENT, hereinafter referred to as the 

“Agreement,” is made and dated as of ______ ___, 20___, between the Greater Texoma Utility 

Authority (GTUA) having its principal office at 5100 Airport Drive, Denison, Texas 75020, hereinafter 

referred to as “Owner” and, Garney Companies, Inc, a corporation organized and operating under the 

laws of the State of Texas, having an office at 361 CR 4965 LEONARD, TX 75452, hereinafter referred to 

as “CMAR,” (each also hereinafter referred to as “Party” individually or “Parties” collectively), for 

construction management at risk services in connection with the Major Infrastructure Improvements 

Program, 36-Inch West Sherman Water Main. 

     Recitals 

• GTUA has determined to implement a program for the construction of Major Infrastructure 

Improvements Program. The 36-Inch West Sherman Water Main consists of installation of 

approximately 15 miles of 36-inch water transmission main from Sherman Water Treatment 

Plant to connect to existing line in Shepherd Drive. Construction includes the installation of 

water main pipe by open cut and trenchless methods, butterfly valves, drain line manholes with 

valves, casing, combination air release/vacuum relief valves, service manways, tunnels, a 

cathodic protection system, SWPPP, traffic control plan, tree and plant protection, site and 

pavement restorations.  

The 36-Inch West Sherman Water Main project will be completed using the construction manager-at- 

risk (“CMAR”) project delivery method in accordance with Chapter 2269 of the Texas Government Code. 

Owner has determined to contract with a construction manager-at-risk to perform the preconstruction, 

procurement and construction services. The services will include working and coordinating with the 

design engineers selected pursuant to one or more separate procurements.  

 Owner issued a Request for Qualifications (the “RFQ”) on Sep. 19th, 2022. 

Statements of Qualifications (“SOQs”) submitted in response to the RFQ were received on  October 7th , 

2022 from 2 proposers. 

The SOQs were reviewed by the Owner and assigned a score based on the evaluation criteria and 

weighting set forth in the RFQ. 

Based on the evaluations and scoring of the SOQs, the 2 highest ranked Proposers (“Short Listed 

Proposers”) were short-listed to receive the Request for Proposals (“RFP”). 

The RFP was released to the Short-Listed Proposers on October 20th, 2022 

The proposals submitted in response to the RFP (“Proposals”) were received on November 18th, 2022 

The Proposals were reviewed by the Owner and assigned a score based on the evaluation criteria and 

weighting set forth in the RFP. 
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Based on the evaluations and scoring of the Proposals, the highest ranked Proposer provided the best 

value Proposal for the performance of the services among the Short Listed Proposers responding to the 

RFP. 

In November of 2022,  the Owner initiated negotiations with Garney Companies, Inc for performance of 

the services, which have concluded with this Agreement. 

On December 12th 2022, by Resolution No. 7004, the governing body of the Owner authorized the 

execution and delivery of this Agreement on behalf of the City. 

In consideration of the mutual covenants herein contained, the parties hereto, intending to be legally 

bound, agree as follows: 

ARTICLE 1. REPRESENTATIONS AND WARRANTIES 

1.01 Representations and Warranties of the CMAR. 

 

A. The CMAR hereby represents and warrants that:  

 

1. Existence and Powers. The CMAR is a corporation duly organized, validly existing and in 

good standing under the laws of the State of Texas, with the full legal right, power and 

authority to enter into and perform its obligations under this Agreement. 

 

2. Due Authorization and Binding Obligation. This Agreement has been duly authorized, 

executed and delivered by all necessary corporate action of the CMAR and constitutes 

the legal, valid and binding obligation of the CMAR, enforceable against the CMAR in 

accordance with the terms contained herein and pursuant to applicable law. 

 

3. Information Supplied by the CMAR. The information supplied and representations and 

warranties made by the CMAR in all submittals made in response to the RFP with 

respect to the CMAR (and to the best of its knowledge after due inquiry, all information 

supplied in such submittals with respect to any CMAR Team Member) are true, correct 

and complete in all material respects. 

 

4. No Conflict of Interest. The CMAR understands that as a political subdivision of Texas, 

the laws governing Owner’s Board, employees, and agents may prohibit certain persons 

from having a financial interest, directly or indirectly, in any contract with the Owner 

(“Prohibited Persons”). The CMAR represents and certifies that its owners, officers, 

employees and agents are not Prohibited Persons and that it has tendered to the 

Owner all necessary disclosures and other documents in compliance with the Owner’s 

policies and governing laws, including, without limitation, a discretionary contracts 

disclosure statement and a Conflict of Interest Questionnaire. 

 

5. No Commitments Limiting Ability to Perform CMAR Services. The CMAR has no 

commitments, obligations, or impediments of any kind that would have a material and 
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adverse impact on the ability of the CMAR to perform the Services in accordance with 

the Agreement. The CMAR covenants that it will not enter into any such commitment 

throughout the period of the performance of the Services. 

 

6. No approvals required. No approval, authorization, order of consent or declaration of, 

or registration of filing with any governmental body is required for the valid execution 

and delivery of the Agreement by the CMAR except as such have been duly obtained or 

made. 

 

7. Licensing and Registration Requirements. The CMAR possesses all licenses required 

under Laws and Regulations to perform all services required of the CMAR under this 

Agreement and is not in violation of any of the terms or conditions of such licenses. The 

CMAR is registered with all appropriate governmental bodies to the extent necessary to 

perform all of the Services. The CMAR has the authority to do business in the State of 

Texas. 

 

8. No Litigation. Except as disclosed in writing to Owner, there is no legal proceeding, at 

law or in equity, before or by any court, arbitral tribunal or other governmental body 

pending or, to the best of the CMAR’s knowledge after due inquiry, overtly threatened 

or publicly announced against the CMAR, in which an unfavorable decision, ruling or 

finding could reasonably be expected to have a material and adverse effect on the 

execution and delivery of this Agreement by the CMAR or the validity, legality or 

enforceability of this Agreement against the CMAR, or any other agreement or 

instrument entered into by the CMAR in connection with the transactions 

contemplated hereby, or on the ability of the CMAR to perform its obligations 

hereunder or under any such other agreements or instruments. For the purposes of this 

section only, “material” is defined to be an effect in excess of $1M. 

 

9. Claims and demands. Except as disclosed in writing to Owner, there are no material and 

adverse claims or demands based in environmental, contract or tort law pending or 

threatened against the CMAR or any of its affiliates that would have a material and 

adverse effect upon the ability of the CMAR to perform the Services. For the purposes 

of this section only, “material” is defined to be an effect in excess of $1M. 

 

10. . Laws and Regulations Compliance. Neither the CMAR nor any of its affiliates has any 

knowledge of any material violation of any law, order, rule or regulation with respect to 

any facilities or structures constructed by the CMAR or any of its affiliates. For the 

purposes of this section only, “material” is defined to be an effect in excess of $1M. 

 

11. The CMAR represents that it is familiar with the ethics requirements of the Owner and 

agrees to comply with such requirements. 
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ARTICLE 2. WORK, SERVICES AND THE PROJECT 

2.01 CMAR shall complete all Work as specified or indicated in the Contract Documents. The “Work” 

is generally described as follows, and includes (but is not limited to) all Construction 

Management at Risk Services (the “Services”) as specified or indicated in the Contract 

Documents Section 01 01 01, as well as the following: 

 

36-Inch West Sherman Water Main Project (“Project”). The Project consists of: 

construction of approximately 15 miles of 36-inch water transmission main from Sherman 

Water Treatment Plant to connect to existing line in Shepherd Drive. Construction includes the 

installation of water main pipe by open cut and trenchless methods, butterfly valves, drain line 

manholes with valves, casing, combination air release/vacuum relief valves, service manways, 

tunnels, a cathodic protection system, SWPPP, traffic control plan, tree and plant protection, 

site and pavement restorations.  

 

2.02 The Owner's Budget for the work immediately is $68 Million. Construction could be initiated as 

early as first quarter of 2023 with an anticipated completion to allow the Project to be 

Substantially Complete by June 2024. 

 

2.03 This Project is commonly referred to as follows: 

 

36-Inch West Sherman Water Main 

 

ARTICLE 3. ENGINEERS 

3.01 Owner has retained the services of the following identified engineering firms to perform those 

professional services identified below. 

3.02 Engineering design shall be performed by the following firm(s) with regard to the general scopes 

of work as set forth below: 

 

A. Freese and Nichols Inc.  

3.03 Collectively, the engineering firms are referred to as the “Engineers.” The Engineer shall mean 

that engineering firm that has primary responsibility for the design and any construction 

administration obligations over the respective scope of the Work. Each Engineer shall be legally 

responsible and liable for those consultants and subconsultants retained by the Engineer to 

provide the engineering services required in its agreement with the Owner. 
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3.04  Engineer, who is to act as Owner’s representative, shall assume all duties and responsibilities, 

and have the rights and authority assigned to Engineer in the Contract Documents in connection 

with the completion of the Services and the Work in accordance with the Contract Documents.  

ARTICLE 4. CONTRACT TIMES 

4.01 Time of the Essence: All time limits for Milestones, if any, Substantial Completion, and 

completion and readiness for final payment as stated in the Contract Documents are of the 

essence of the Contract. 

 

4.02  Dates for Substantial Completion and Final Payment: 

 The Work will be completed and ready for final payment in accordance with Paragraph 14.07 of 

the General Conditions of the Construction Contract on or before the dates contemplated in 

Paragraph 2.02, above. These dates are approximate as of the time of this initial Agreement and 

will be fixed if and when a Guaranteed Maximum Price Amendment for the entire Work is 

established. 

4.03 Liquidated Damages 

 CMAR and Owner recognize that time is of the essence in this Agreement and that Owner will 

suffer financial loss if the Work is not completed within the times specified in Paragraphs 2.01 

and 2.02 above, plus any extensions of the Contract Times allowed in accordance with Article 12 

of the General Conditions of the Construction Contract. The parties also recognize the delays, 

expense, and difficulties involved in proving in a legal or arbitration proceeding the actual loss 

suffered by Owner if the Work is not completed on time. Accordingly, instead of requiring any 

such proof, Owner and CMAR agree that as liquidated damages for delay (but not as penalty), 

CMAR shall pay Owner the amount of Liquidated Damages stipulated in the Amendment 

establishing the Guaranteed Maximum Price for each day that expires after the time specified in 

Paragraphs 2.01 and 2.02 for Substantial Completion until the Work is substantially complete. 

After Substantial Completion, if CMAR shall neglect, refuse, or fail to complete the remaining 

Work and achieve final completion within the Contract Time, CMAR shall pay Owner the amount 

of Liquidated Damages stipulated in the Amendment establishing the Guaranteed Maximum 

Price. The Owner will be the sole judge as to whether the Work has been completed within the 

allotted time. Assessment of Liquidated Damages by the Owner shall not constitute a waiver of 

the Owner's right to sue and collect additional damages which Owner may sustain by the failure 

of the CMAR to perform in accordance with the terms of its Contract. 

ARTICLE 5. CONTRACT PRICE 

Contract Price shall be as defined by Section 1.01 A (13) of the General Conditions of the Construction 

Contract, which is incorporated herein by reference. 
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ARTICLE 6. CMAR’S CONSTRUCTION SERVICES FEE 

6.01 CMAR’s construction services fee (“CMAR Fee”) shall be nine and half percent (9.5 %) of the Cost 

of the Work. CMAR Fee is intended to compensate CMAR for its profit, as well as its indirect 

overhead costs not compensated through reimbursement for its General Conditions, defined 

below and in the General Conditions of the Construction Contract. 

6.02 If Owner approves the use of contingency funds in accordance with Article 8 of this Agreement, 

CMAR shall be paid nine and half percent (9.5 %) of the contingency funds approved by Owner 

as its fee for construction services associated with the contingency work. 

ARTICLE 7. COST OF THE WORK 

7.01 Cost of the Work shall be defined by Section 11.01 of the General Conditions of the Construction 

Contract, which is incorporated herein by reference. 

ARTICLE 8. CONTINGENCY FUNDS 

8.01 The contingency funds are for the exclusive use of the CMAR while executing the Work to 

reimburse the CMAR for Costs of Work due to unforeseen causes or details not capable of 

reasonable anticipation at the time of the execution of the Agreement; such contingency funds 

are not intended for changes in the scope of the Work or for reimbursement of expenses and 

costs not otherwise recoverable as a Cost of Work under Paragraph 11.01 of the General 

Conditions of the Construction Contract. The contingency funds shall not be allocated to any 

particular line item in the Cost of Work. 

8.02 The amount of the contingency funds shall be three percent (3 %) of the Cost of Work. 

8.03 Subject to prior written approval by the Owner, the contingency funds may be used for costs 

incurred in accordance with this Article by the CMAR. The CMAR shall prepare and submit to 

Owner a detailed listing and written justification as to the need to use any part of the 

contingency funds prior to using any part of the contingency funds. Charges against the 

contingency funds will be tabulated and reported by the CMAR as part of the CMAR’s monthly 

Progress Meeting. CMAR will also provide a tracking system for the measurement and transfer 

of contingency accounts. 

8.04 It is understood that the amount of any such contingency funds is the maximum amount 

available to the CMAR to cover costs incurred in accordance with this Article and that all cost 

overruns in excess of the contingency funds will be borne by the CMAR. 

ARTICLE 9. GUARANTEED MAXIMUM PRICE 
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9.01 At the time specified in Section 9.02, below, the CMAR shall prepare a Guaranteed Maximum 

Price proposal (the “GMP Proposal”) for the Owner’s review and acceptance. The Guaranteed 

Maximum Price in the GMP Proposal shall be the sum of the CMAR’s estimate of the Cost of 

Work, including contingencies described in Article 8, plus the CMAR Fee described in Article 6. If 

signed by the Owner, this total shall be established as the Guaranteed Maximum Price in an 

Amendment to the Agreement and shall be subject to authorized increases or decreases for 

changes in the Work. By signing the Guaranteed Maximum Price Amendment, CMAR guarantees  

that the total Contract Price will not exceed the GMP unless the Owner authorizes an increase in 

accordance with the Agreement. The CMAR is responsible for all costs in excess of the GMP, 

unless the GMP has been increased by Change Order for a change in scope of Work by the 

Owner. 

9.02 Within 30 days after the CMAR is furnished the 90% Construction Documents and if the 404 

Permit is not imminent, the CMAR shall provide the Owner a 90% GMP estimate.  The Owner 

will notify the CMAR in writing once the Section 404 permit is imminent, and assuming the 90% 

Construction Plans have already been provided to the CMAR, the CMAR shall have 30 days to 

submit its GMP Proposal for the entire Work, in such form and with such backup documentation 

as required herein for the GMP Proposal. Except as may otherwise be agreed by the Owner and 

the CMAR in advance, the GMP Proposal shall include a contingency fund of no more than is 

specified in Section 8.02, above. 

9.03 Any GMP Proposal shall include the following, unless the Parties mutually agree otherwise: 

A. The proposed GMP will be developed as specified in Article 9 of this Agreement and as set out 

herein. The GMP Proposal shall be submitted in a binder with a title page that indicates whether 

the GMP Proposal is for an Early Work Package or GMP Proposal for the entire Work. If for an 

Early Work Package it shall be numbered and titled and dated. Binder pages shall be numbered. 

Binder shall include all specified items and components of a GMP as required by the Agreement. 

Sections must be divided by tabs for ease of reference. The GMP Proposal will be organized as 

follows: 

1. Transmittal Letter 

2. Table of Contents 

3. Tab 1 – Executive Summary- brief general summary, including the Scope of Work for the 

GMP Proposal. 

4. Tab 2 – A list of Drawings and Specifications and other Contract Documents, with the most 

recent revisions dates, upon which the GMP Proposal is based 

5. Tab 3 – Description of Variations, Substitutions proposed to the Drawings and Specifications. 

 

1. Specification listing- provide a detail listing of Specifications by division and section, 

which describes exclusions, substitutions, modifications, etc. If no changes are proposed 

for a particular section, insert “as per specifications.” 

 

1) Qualifications and Assumptions- a narrative summary of all qualifications and 

assumptions included in the Specifications listing. 
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2) Exclusions- a summary of all exclusions included in the Specifications listing, plus 

any exclusions not related to the Specifications 

 

2. Exclusions- a summary of all exclusions included in the Specifications listing, plus any 

exclusions not related to the Specifications 

3. Value Analysis recommendations – if applicable. 

4. Allowance Schedule – a list of allowances including definitions for all allowances or any 

open pricing terms and a statement of their basis – if applicable. 

5. A schedule of unit prices – if applicable. 

6. All other information used as the basis for the GMP Proposal. 

 

6. Tab 4 – The proposed GMP for the designated portion of the Work - Cost of the Work 

Breakdown:  

1. Estimated Cost of the Work shall be broken down into Master Format 2004 divisions 

and such additional sections and Early Work Packages as may have been directed by 

Owner prior to the submission of the GMP Proposal. 

2. Cost breakdown will be a lump sum for each Division and, if applicable, a section 

with information on proposed subcontractors and pricing supporting such costs. 

3. Itemized listing of all proposed General Conditions costs, including all definitions of 

cost categories. 

4. The GMP Proposal shall provide for contingency funds in accordance with the 

Agreement. 

5. Allowances and unit prices shall be included 

6. It must include a description of how the estimated Cost of the Work was derived 

and prepared in accordance with the requirements of the Agreement. 

 

7. Tab 5 Progress Schedule 

1. The Progress Schedule for a GMP Proposal must include detailed activities for all 

events and Milestones included in the construction phase. 

2. Additionally, the Progress Schedule update must include detailed, logic driven 

activities for all construction phase activities. 

3. All paths in the Progress Schedule must lead to Milestone activities to ultimately 

achieve Substantial Completion on or before the Milestone for Substantial 

Completion. 

4. The Progress Schedule must be provided in hard copy form in the binder and also in 

an electronic format attached to the binder. 

5. A Schedule of Values based upon the Contract Time requirements. 
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9.04 Early Work Package shall be defined as a portion of Work that the Parties agree should be 

performed prior to the establishment of a Guaranteed Maximum Price for the Project. Prior to 

being provided with 90% Construction Drawings or establishment of a GMP Proposal for the 

entire Work, Early Work Packages may be awarded to the CMAR to facilitate the early 

preparation of the Site, purchase long lead time materials and equipment and otherwise 

accelerate certain portions of the Work in advance of an agreement between the Owner and 

CMAR regarding the GMP Amendment for the entire Work. 

9.05 Either Owner or the CMAR may propose Early Work Packages to proceed prior to that time the 

GMP Proposal for the entire Work is approved by the Owner. Based upon the written 

agreement of the Parties, the CMAR may either self-perform, if selected by the Owner as the 

successful Bidder, or subcontract such Early Work Packages before the GMP Proposal for the 

entire Work has been submitted and approved. The approved “not to exceed” amount for the 

scope of the Work included in any Early Work Package shall later be included within the GMP 

Proposal for the entire Work as an individual line item with reference made to the appropriate 

Early Work Package agreement. For any Early Work Package payments, the CMAR’s fee shall be 

the same percentage of the Cost of Work set forth in Section 6.01, above. Additionally, CMAR’s 

General Conditions costs relating to the Early Work Package shall be calculated in the same 

manner and in the same percentage stated in Article 2.02 of the Cost Proposal. The CMAR will 

be obligated to provide payment and performance bonds in accordance with Article 5 of the 

General Conditions of the Construction Contract for the GMP amount of any Early Work 

Package. 

9.06 The Owner may choose to accelerate the completion of certain portions of the design work so 

that some specific Early Work Packages may be awarded by the CMAR prior to the completion 

of the remaining Construction Documents or acceptance by the Owner of the GMP Proposal for 

the entire Work. The CMAR shall verify that the Engineer has provided the documents necessary 

to Bid and award any Early Work Package. Any Early Work Package shall contain language which 

makes those subcontracts 100% assignable to Owner at Owner’s option, in the event this 

Agreement is terminated, and that the Subcontractors shall be obligated to accept that 

assignment if it should occur. 

9.07 After submission of any Early Work Package “not to exceed” proposal, as well as after 

submission of the GMP Proposal for the entire Work, the CMAR and Owner shall promptly meet 

to discuss and review the proposals. 

A. If Owner has any comments regarding the respective proposal or finds any inconsistencies or 

inaccuracies in the information presented, it shall promptly give written notice to the CMAR of 

such comments or findings. 

 

B. To the extent that the estimated Cost of the Work of the GMP Proposal exceeds the Owner’s 

Budget, the CMAR shall exercise best efforts (as measured by its applicable standard of care 

under this Agreement) to propose Value Analysis solutions and other cost reduction measures 

to bring such construction costs within the Owner’s Budget. 
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1. The Owner and CMAR may cooperate in the revision of the Scope of Work to reduce the 

cost and re-Bid those portions of the Scope of Work that were revised. 

2. The Owner may authorize the CMAR to re-bid some or all portions of the Scope of Work 

within a reasonable time in an attempt to reduce costs. 

 

C. If appropriate, the CMAR shall, upon receipt of Owner’s notice to the CMAR, make appropriate 

adjustments to the GMP Proposal. 

 

D. If Owner accepts a GMP Proposal, as may be amended by Owner and the CMAR, the GMP 

Proposal and its basis shall be set forth in a GMP Amendment to this Agreement. 

 

E. Notice to Proceed on a GMP Amendment may be issued immediately upon full approval and 

execution and receipt of all required bonds and insurance. 

 

F. The CMAR agrees that to the best of its knowledge that the Contract Documents at the time of 

the execution of the respective GMP Amendment are sufficient to enable it to determine the 

GMP for all the Work covered by such GMP Amendment and that such Work can be completed 

in accordance with the Contract Documents for the GMP. By agreeing to a GMP, the CMAR 

agrees with the Owner that the Work required by the Contract Documents for the Work covered 

by the respective GMP Amendment, including without limitation, construction means, methods, 

procedures and techniques necessary to perform the Work, will be consistent with (i) good and 

sound practices within the construction industry, (ii) generally prevailing and accepted industry 

standards applicable to the Work, and (iii) requirements of any warranties applicable to the 

Work. 

 

9.08 If Owner rejects the GMP Proposal for the entire Work (which it may do in its sole discretion) or 

fails to notify the CMAR in writing within thirty (30) calendar days of receipt of the GMP 

Proposal that it accepts the GMP Proposal, the GMP Proposal shall be deemed withdrawn and 

of no effect. In such event, Owner and the CMAR shall meet and confer as to how the Project 

will proceed with Owner having the following options, the selection of which option Owner may 

make in its sole discretion: 

A. Owner may suggest modifications to the GMP Proposal and consider the CMAR’s additional 

Value Analysis proposals and other suggestions for cost reduction, whereupon, if such 

modifications are accepted in writing by the Owner and CMAR, the GMP Proposal shall be 

deemed accepted and the parties shall proceed in accordance with Section 9.07 D, E and F 

above; or 

B. Owner may authorize and direct, in writing, the CMAR to proceed with the specified Work on 

the basis of reimbursement as provided in Article 6 (CMAR’s Fee) and Article 7 (Cost of the 

Work) hereof without a GMP, in which case all references in Agreement to the GMP will not be 

applicable; or 

C. Owner may terminate this Agreement in accordance with Article 19 
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9.09 The intent of the Contract Documents is to include all items necessary for the proper execution 

and completion of the Work by the CMAR. The Contract Documents are complementary, and 

what is required by one shall be as binding as if required by all; performance by the CMAR shall 

be required only to the extent consistent with the Contract Documents and reasonably inferable 

from them being necessary to produce the indicated results. To the extent the Drawings and 

Specifications are anticipated to require further development by the Engineer, the CMAR has 

provided in the GMP for such further development consistent with the Contract Documents and 

reasonably inferable therefrom. Such further development does not include such things as 

changes in scope, systems, kinds and quality of materials, finishes or equipment, all of which, if 

required shall be incorporated by Change Order. 

ARTICLE 10. CHANGES IN THE GUARANTEED MAXIMUM PRICE 

10.01 The amount of any increases or decreases in the GMP that result from a change in the scope of 

Work shall be set forth in an applicable written Change Order. The amount of any such increase 

or decrease in the GMP shall be determined by Articles 11 and 12 of the General Conditions of 

the Construction Contract. 

ARTICLE 11. PAYMENT PROCEDURES 

11.01 Submittal and Processing of Payments for Services associated with the Pre-Construction Services 

and Procurement Services:  

A. On the first working day following the 25th of each month, Contractor shall submit to Owner for 

review an Application for Payment completed and signed by Contractor covering the  Services 

completed as of the date of the Application and accompanied by such documentation as may be 

required. 

A. Engineer will within 10 days after receipt of each Application for Payment, either indicate in    

writing a recommendation of payment and present Application to Owner or return the  

Application to CMAR indicating in writing Engineer’s reasons for refusing to recommend  

payment. In the latter case, Contractor may make the necessary corrections and resubmit  

the Application. 

B. Engineer’s recommendation of any payment requested in an Application for Payment will 

constitute a representation by Engineer to Owner, based on Engineer’s knowledge and review of 

the Services completed, that such Services were generally in accordance with the requirements 

of the Agreement and the Contract Documents. 

 

Thirty days after presentation of the Application for Payment to Owner with Engineer’s 

recommendation, the amount recommended will become due, and when due will be paid by 

Owner to CMAR. 
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11.02 Submittal and Processing of Payments for Services associated with the Construction Services: 

CMAR shall submit Applications for Payment of the Work in accordance with Article 14 of the 

General Conditions of the Construction Contract. Applications for Payment will be processed by 

Engineer as provided in the General Conditions of the Construction Contract. 

11.03 Progress Payments and Retainage for the Work: 

 

A. Owner shall make progress payments on the basis of CMAR’s Applications for Payment on or 

about the 25th day of each month during performance of the Work. All such payments will be 

measured by the Schedule of Values established as provided in Paragraph 2.07.A of the General 

Conditions of the Construction Contract. 

 

B. Owner shall make progress payments on the basis of CMAR’s Applications for Payment on or 

about the 25th day of each month during performance of the Work. All such payments will be 

measured by the Schedule of Values established as provided in Paragraph 2.07.A of the General 

Conditions of the Construction Contract. 

 

C. Payment will be less the aggregate of payments previously made and less such amounts as 

Owner may be entitled to withhold pursuant to the Contract Documents, including but not 

limited to Liquidated Damages, in accordance with Paragraph 14.02 of the General Conditions of 

the Construction Contract. In addition to the amount retained above, the Owner may retain 

additional amounts as permitted elsewhere in the Contract Documents. 
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11.04 Final Payment: Upon final completion and acceptance of the Work in accordance with Paragraph 

14.07 of the General Conditions of the Construction Contract, Owner shall pay within thirty (30) 

days the remainder of the Contract Price, as modified in accordance with the Contract 

Documents, and as recommended by Engineer as provided in said Paragraph 14.07. In no event 

shall such final payment cause the total amount paid by Owner to exceed the Guaranteed 

Maximum Price. 

ARTICLE 12. WORK SELF-PERFORMED BY CMAR OR A CMAR TEAM MEMBER 

12.01 The CMAR may seek to perform portions of the Work itself, other than the work that may be 

included in the CMAR’s General Conditions costs, if the CMAR submits its Bid and is awarded for 

those portions of the Work in the same manner as all other Subcontractors. If the CMAR intends 

to submit a Bid for such Work or a CMAR Team Member intends to submit a Bid, it shall notify 

Owner prior to soliciting Bids and all such Bids will be submitted directly to the Owner or the 

Engineer. If the Owner determines that the CMAR’s Bid or CMAR Team Member’s Bid provides 

the best value for Owner, the CMAR or CMAR Team Member will be awarded that portion of the 

Work. Owner’s determination in such matters is final. 

ARTICLE 13. INTEREST 

13.01 The Owner is not obligated to pay interest on monies not paid except as provided in Section 

2252.032 of the Texas Government Code 

ARTICLE 14. CMAR’S REPRESENTATIONS FOR THE WORK 

14.01 14.01  CMAR makes the following representations: 

A. CMAR has examined and carefully studied the Contract Documents and the other related data 

identified in the Request for Proposals. 

 

B. CMAR has visited the Site and become familiar with and is satisfied as to the general, local, and 

Site conditions that may affect cost, progress, and performance of the Work. 

 

C. CMAR is familiar with and is satisfied as to all federal, state, and local Laws and Regulations that 

may affect cost, progress, and performance of the Work. 

 

D. CMAR has carefully studied: (1) reports of explorations and tests of subsurface conditions at or 

contiguous to the Site and all drawings of physical conditions in or relating to existing surface or 

subsurface structures at or contiguous to the Site including Underground Facilities which have 

been identified in the Supplementary Conditions as provided in Paragraph 4.02 of the General 

Conditions of the Construction Contract and (2) reports and drawings of a Hazardous 

Environmental Condition, if any, at the Site which has been identified in the Supplementary 

Conditions as provided in Paragraph 4.06 of the General Conditions of the Construction 

Contract. 
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E. CMAR has obtained and carefully studied all additional or supplementary examinations, 

investigations, explorations, tests, studies, and data concerning conditions including surface, 

subsurface, and Underground Facilities at or contiguous to the Site which may affect cost, 

progress, or performance of the Work or which relate to any aspect of the means, methods, 

techniques, sequences, and procedures of construction to be employed by CMAR, including any 

specific means, methods, techniques, sequences, and procedures of construction expressly 

required by the Contract Documents, and safety precautions and programs incident thereto or 

assumes responsibility for doing so. 

 

F. CMAR does not consider that any further examinations, investigations, explorations, tests, 

studies, or data are necessary for the performance of the Work at the Contract Price, within the 

Contract Times, and in accordance with the other terms and conditions of the Contract 

Documents. 

 

G. CMAR is aware of the general nature of Work to be performed by Owner and others at the Site 

that relates to the Work as indicated in the Contract Documents. 

 

H. CMAR has correlated the information known to CMAR, information and observations obtained 

from visits to the Site, reports and drawings identified in the Contract Documents, and all 

additional examinations, investigations, explorations, tests, studies, and data with the Contract 

Documents. 

 

I. CMAR has given Engineer written notice of all conflicts, errors, ambiguities, or discrepancies that 

CMAR has discovered in the Contract Documents, and the written resolution thereof by 

Engineer is acceptable to CMAR. 

 

J. The Contract Documents are generally sufficient to indicate and convey understanding of all 

terms and conditions for performance and furnishing of the Work. 

ARTICLE 15. ACCOUNTING RECORDS 

15.01 Accounting Record Availability: CMAR shall keep such full and detailed accounts of materials 

incorporated and labor and equipment utilized for the Work consistent with the requirements 

of Paragraph 11.01.B of the General Conditions of the Construction Contract and as may be 

necessary for proper financial management under this Agreement. Subject to prior written 

notice, Owner shall be afforded reasonable access during normal business hours to all CMAR’s 

records, books, correspondence, instructions, drawings, receipts, vouchers, memoranda, and 

similar data relating to the Cost of the Work and CMAR’s fee. CMAR shall preserve all such 

documents for a period of 5 years after the final payment by Owner. 

ARTICLE 16. CONTRACT DOCUMENTS 

16.01 Contents 

A. The Contract Documents consist of the following: 
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1. Specifications, all forms and documents listed in Section 00 01 10 “Table of Contents”. 

2. Addenda (Numbers 00 91 00-1 to 00 91 00-insert Addenda number, inclusive) 

3. Exhibits to this Agreement (enumerated as follows):  

1. ________________________________ 

  2. ________________________________ 

4. Documentation submitted by Contractor prior to Notice of Award (pages insert page 

numbers, inclusive). 

5. 00 42 23.01 Cost Proposal 

6. This Agreement. 

7. General Conditions of the Construction Contract 

B. The following are also Contract Documents which may be delivered or issued on or after the 

Effective Date of the Agreement and are not attached hereto 

1. Notice to Proceed. 

2. Amendment(s) 

3. Change Order(s). 

4. Field Order(s) 

5. Work Change Directive(s). 

 

C. The documents listed in Paragraph 17.01.A are attached to this Agreement (except as expressly 

noted otherwise above). 

 

D. There are no Contract Documents other than those listed above in this Article 17. 

 

E. The Contract Documents may only be amended, modified, or supplemented as provided in 

Paragraph 3.04 of the General Conditions of the Construction Contract. 
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ARTICLE 17. NON-APPROPRIATION OF FUNDS 

17.01 Notwithstanding any other provision of this Agreement, this Agreement may be terminated if 

for any reason there are not sufficient appropriated and available monies for the purpose of 

maintaining the City’s payment obligations under this Agreement. In the event of such 

termination, the termination will be in accordance with Paragraph 15.03 of the General 

Conditions of the Construction Contract. 

ARTICLE 18. TERMINATION 

18.01 In addition to the termination terms and conditions in Article 15 of the General Conditions of 

the Construction Contract, CMAR’s failure to provide the Key Personnel or Alternate Key 

Personnel will justify termination for cause by the Owner, unless such failure is due to death, 

disability or the personnel’s voluntary separation from employment from the CMAR or its CMAR 

Team Members. 

18.02 In addition to the termination terms and conditions in Article 15 of the General Conditions of 

the Construction Contract, upon three days written notice, Owner may, without cause and 

without prejudice to any other right or remedy of Owner, terminate this Agreement at the 

conclusion of the Pre-Construction Services or failure of the Owner and CMAR to come to an 

agreement on the Guaranteed Maximum Price Proposal for the entire Work. The CMAR shall be 

paid for Services actually rendered through the date of termination. 

ARTICLE 19. MISCELLANEOUS 

19.01 Terms: Terms used in this Agreement will have the meanings stated in the General Conditions of 

the Construction Contract and any Supplementary Conditions. 

19.02 Assignment of Contract: No assignment by a party hereto of any rights under or interests in the 

Contract will be binding on another party hereto without the written consent of the party 

sought to be bound; and, specifically but without limitation, moneys that may become due and 

moneys that are due may not be assigned without such consent (except to the extent that the 

effect of this restriction may be limited by law), and unless specifically stated to the contrary in 

any written consent to an assignment, no assignment will release or discharge the assignor from 

any duty or responsibility under the Contract Documents. 

19.03 Successors and Assigns: Owner and CMAR each binds itself, its partners, successors, assigns, and 

legal representatives to the other party hereto, its partners, successors, assigns, and legal 

representatives in respect to all covenants, agreements, and obligations contained in the 

Contract Documents. 
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19.04 Severability: Any provision or part of the Contract Documents held to be void or unenforceable 

under any Law or Regulation shall be deemed stricken, and all remaining provisions shall 

continue to be valid and binding upon Owner and CMAR, who agree that the Contract 

Documents shall be reformed to replace such stricken provision or part thereof with a valid and 

enforceable provision that comes as close as possible to expressing the intention of the stricken 

provision. 

19.05 Venue: CMAR agrees that venue shall lie exclusively in district courts of Grayson County, Texas 

for any legal action. 

19.06 CMAR shall provide Owner with any necessary documents as required by the Owner. 

19.07 In the execution of the contract, the Contractor must comply with all applicable local, state and 

federal laws, including but not limited to laws concerned with labor, safety, minimum wages, 

and the environment. The Contractor shall be familiar with and at all times shall observe and 

comply with all federal, state, and local laws, ordinances and regulations which in any manner 

affect the conduct of the work, and shall defend, indemnify and save harmless the Owner, 

Engineer, Texas Water Development Board, and their representatives against any claim arising 

from violation of any such law, ordinance or regulation by the Contractor, their Subcontractor or 

their employees. 

19.08 Owner may, but is not obligated to, advance to CMAR a lump sum amount of the anticipated 

General Conditions to cover costs associated with CMAR’s project mobilization (the 

“Mobilization Advance”). In exchange for the Mobilization Advance, the General Conditions 

percentage to be paid on all future payment applications will be reduced by an amount agreed 

to by Owner and CMAR until Project completion. After the true-up calculation has been 

performed, Owner and CMAR will make any adjustments necessary to reconcile what Owner has 

actually paid CMAR for General Conditions versus what Owner should have paid CMAR for 

General Conditions. If Owner overpaid CMAR for General Conditions, CMAR shall promptly pay 

(or credit) back to Owner any such overpayment. The total General Conditions ultimately to be 

paid on the Project shall remain unchanged, unless later amended in writing, at six and half 

percent (6.5%) of the sum of subcontract costs, self-performed work, materials and equipment 

costs and special consultants’ costs as defined in Article 11.01(A)(1)(a) and (b) of the General 

Conditions of the Construction Contract which is not intended to be modified by this Item other 

than in the timing of said payments. 
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ARTICLE 20. ENDANGERED SPECIES 

20.01 No activity is authorized that is likely to jeopardize the continued existence of a threatened or 

endangered species as listed or proposed for listing under the Federal Endangered Species Act 

(ESA), and/or the State of Texas Parks and Wildlife Code on Endangered Species, or to destroy or 

adversely modify the habitat of such species. 

20.02 If a threatened or endangered species is encountered during construction, the Contractor shall 

immediately cease work in the area of the encounter and notify the Owner, who will 

immediately implement actions in accordance with the Federal Endangered Species Act and 

applicable State statutes. These actions shall include reporting the encounter to the TWDB, the 

U.S. Fish and Wildlife Service, and the Texas Parks and Wildlife Department, obtaining any 

necessary approvals or permits to enable the work to continue, or implement other mitigation 

actions. The Contractor shall not resume construction in the area of the encounter until 

authorized to do so by the Owner. If a delay to the Work is caused by an encounter with 

threatened or endangered species as described above, and expressly conditioned upon such 

delay being on the critical path of Contractor’s Work at the time of the encounter, Contractor 

shall be entitled to seek an extension of the Contract Time in accordance with Article 12 of the 

General Conditions. IN NO EVENT IS THIS AMENDMENT INTENDED TO LIMIT, ABRIDGE OR 

OTHERWISE MODIFY THE “NO DAMAGE FOR DELAY” CLAUSES SET FORTH WITHIN ARTICLE 12 

OF THE AGREEMENT’S GENERAL CONDITIONS, INCLUDING BUT NOT LIMITED TO ARTICLE 12.04. 

 

************************************************************************************ 

 

IN WITNESS WHEREOF, Owner and CMAR have signed this Agreement in duplicate. One 

counterpart each has been delivered to Owner and CMAR. All portions of the Contract 

Documents have been signed or identified by Owner and CMAR or on their behalf. 

 

This Agreement will be effective on Date to be inserted at the Time of Contract Execution. 

 

Owner:       CMAR:   William D. Williams 

(typed or printed)     (typed or printed) 

 

By:       By:       

   (Individual’s signature)     (Individual’s signature) 
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Name:       Name:       

   (typed or printed)     (typed or printed) 

Attest:       Attest:       

   (Individual’s signature)     (Individual’s signature) 

 

Address for giving notice:  

       Garney Companies, Inc 

 361 CR 4965 LEONARD, TX 75452 

 

   

      

 

 

 

Designated representative:    Designated representative: 

Name:      Name:  William D. Williams 

Title:      Title:  Director 

Address:      Address: 361 CR 4965 LEONARD, TX 75452 

 

 

Phone:       Phone:  

Facsimile:       Facsimile: 

E-mail:       E-mail: 

 

 

END OF SECTION 

 

 



   
City Council Regular Meeting D. 4.        
Meeting Date: 12/12/2022  
Prepared By: Wayne Lee, Director of Engineering 
Approved By: Robby Hefton, City Manager

Caption:
* RESOLUTION NO. 7005 
Authorizing Execution of a Professional Services Agreement with D&S Engineering Labs, LLC for the
Annual Geotechnical Engineering and Construction Materials Testing

Issue:
To consider a contract for professional services with D&S Engineering Labs, LLC for the Annual
Geotechnical Engineering and Construction Material Testing contract.

Background:
With every subdivision and capital improvement project, the Engineering Department solicits a proposal
for geotechnical and construction material testing services from an engineering laboratory. With the
unprecedented growth, the Engineering Department is having to solicit many contracts in a year and with
some of the extremely large subdivisions, the cost of the services need City Council Approval. With an
annual services contract with set fees for services, Engineering staff will not have to request and review
multiple service contracts every year, but just issue a Purchase Order with a budgeted amount with each
project.  This contract is for a 12-month period and renewable upon agreement of both parties.

Origination:
Engineering Department

Financial Consideration:
The total funding needed for this contract is for an estimated $275,000.00. This will be funded on a
project by project basis out of the Engineering Department’s Professional Services budget and CIP project
budgets. 



Staff Recommendation:
D&S Engineering Labs, LLC has a local presence in Sherman/Denison and is highly qualified to perform
these services. D&S Engineering Labs, LLC has typically been the firm the Engineering Department has
solicited proposals from the past 3 years. It is recommended that the professional services agreement with
D&S Engineering Labs, LLC for the Annual Geotechnical Engineering and Construction Material
Testing contract be approved.

Alternatives:
As may be directed by the City Council

Attachments
Resolution No. 7005 
Unsigned - Agreement 



RESOLUTION NO. 7005 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SHERMAN, 

TEXAS, AUTHORIZING EXECUTION OF A PROFESSIONAL SERVICES 

AGREEMENT WITH D&S ENGINEERING LABS, LLC FOR THE 

ANNUAL GEOTECHNICAL ENGINEERING AND CONSTRUCTION 

MATERIALS TESTING; FINDING AND DETERMINING THAT THE 

MEETING AT WHICH THIS RESOLUTION IS PASSED WAS NOTICED 

AND IS OPEN TO THE PUBLIC AS REQUIRED BY LAW. 

 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SHERMAN, 

TEXAS: 
 

SECTION 1. That the City Manager be and is hereby authorized and directed, subject to 
all contract documents being properly completed and approved as to form and content by the City 
Attorney, to execute a Professional Services Agreement with D&S Engineering Labs, LLC for the 
Annual Geotechnical Engineering and Construction Materials Testing, in accordance with all 
contract documents attached hereto and made a part hereof for all purposes. 

 
SECTION 2. That it is hereby officially found and determined that the meeting at which 

this resolution is passed is open to the public and that public notice of the time, place, and purpose 
of said meeting was given as required by law. 

 

DULY PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF 

SHERMAN, TEXAS on this the 12th day of December 2022. 

 

CITY OF SHERMAN, TEXAS 

 
 

ATTEST: 

 
 

BY:    BY:   

LINDA ASHBY, CITY CLERK   DAVID PLYLER, MAYOR 

 
 

 

APPROVED AS TO 

FORM AND CONTENT:  

THE LAW FIRM OF ABERNATHY, 

ROEDER, BOYD & HULLETT, P.C. 
 

BY:    

NAME:  

 CITY ATTORNEY 
 

 
 

Resolution No. 7005 Page 1 of 1 



  

City of Sherman, Texas – Professional Services Agreement Page 1 of 26 
Annual Geotechnical Engineering and Construction Material Testing 
3809798 

AGREEMENT 

BETWEEN 

THE CITY OF SHERMAN, TEXAS AND 

D&S ENGINEERING LABS, LLC.  

FOR 

PROFESSIONAL SERVICES 

Made as of the  day of  , 2022: 

Between City:  The City of Sherman, Texas 
220 W. Mulberry Street 
Sherman, Texas 75090 
Telephone: (903) 892-7208 

 
and Consultant: D&S Engineering Labs, LLC 

4702 South Texoma Parkway 
Denison, Texas 75020 
Telephone: (903) 465-0333 
 

 
for the following Project: Annual Geotechnical Engineering and Construction 
Material Testing 

 

THIS AGREEMENT (“Agreement”) is made and entered into by and between the 
City of Sherman, Texas, a home-rule municipality (“City”), and D&S Engineering Labs, 
LLC, a Texas corporation (“Consultant”), to be effective from and after the date as 
provided above. City and Consultant are at times each referred to herein as a “party” or 
collectively as the “parties.” 

 

WHEREAS, City desires to engage Consultant to provide professional material 
testing and Geotechnical engineering services for the Annual Construction Material 
Testing (“Project”); and 

 

WHEREAS, Consultant desires to render such professional services (“Services”) 
for City on the terms and conditions provided herein. 

 
NOW, THEREFORE, KNOW ALL PERSONS BY THESE PRESENTS: 

That for and in consideration of the covenants contained herein, for the mutual benefits 
to be obtained hereby and for other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the parties agree as follows: 
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ARTICLE 1 
CONSULTANT’S SERVICES 

 

1.1 Employment of Consultant – City hereby agrees to retain Consultant to perform 
the Services in connection with the Project. Consultant agrees to perform the 
Services in accordance with the terms and conditions of this Agreement. 
Consultant further agrees that if any employee of Consultant who is performing the 
day-to-day Services under this Agreement for the Project is separated, for any 
reason, from employment with Consultant, Consultant shall provide City with 
written notice thereof at least five (5) business days’ prior to said separation unless 
circumstances reasonably warrant a shorter notice period, which shall not exceed 
two (2) business days following the separation. 

 
1.2 Scope of Services – The parties agree that Consultant shall perform the Services 

as are set forth and described in Exhibit A, attached hereto and incorporated 
herein by reference for all purposes (“Scope of Services”). The parties understand 
and agree that deviations or modifications to the Scope of Services described in 
Exhibit A, in the form of a written amendment to this Agreement, may be 
authorized from time to time by City (“Amendment(s)”). 

 

1.2.1 Requirement of Written Amendment – “Extra” work, “claims” invoiced as 
“extra” work or “claims” which have not been issued as a duly executed, 
written Amendment by the City of Sherman Director of Engineering or 
designee will not be authorized for payment and/or shall not become part of 
this Agreement. A duly executed, written Amendment requiring additional 
funding of $50,000 or more of the original contract amount shall be 
preceded by the Sherman City Council’s authorization for the Sherman City 
Manager to execute said Amendment. 

 
1.2.2 CONSULTANT SHALL NOT PERFORM ANY “EXTRA” WORK AND/OR 

ADDITIONAL SERVICES WITHOUT A DULY EXECUTED, WRITTEN 
AMENDMENT ISSUED BY THE CITY. 

 

1.3 Schedule of Work – Consultant agrees to commence work immediately on the 
execution of this Agreement, and to proceed diligently with said work to completion 
as described in the Annual Geotechnical Engineering and Construction Material 
Testing Fee Schedule, attached hereto as Exhibit B and incorporated herein by 
reference for all purposes. 

 

1.4 Standard of Care – Consultant shall perform the Services required hereunder in 
accordance with the prevailing engineering standard of care by exercising the skill 
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and care ordinarily utilized by engineers performing the same or similar services 
under the same or similar circumstances in the State of Texas. 

 
ARTICLE 2 

CITY’S RESPONSIBILITIES 
 

City shall do the following in a timely manner so as not to delay the Services of Consultant: 
 

2.1 Project Data – City shall furnish required information that is reasonably requested 
by Consultant and that City has in its possession at the time of Consultant’s 
request, as expeditiously as necessary for the orderly progress of the Project, and 
Consultant shall be entitled to rely upon the accuracy and completeness of the 
information furnished by City under this Article 2.1. 

 

2.2 City Project Manager – When necessary in City’s sole discretion, City shall 
designate a representative authorized to act on City’s behalf with respect to the 
Project (“Project Manager”). City, the Project Manager and/or his or her authorized 
designee shall examine the documents submitted by Consultant and shall render 
any required decisions pertaining thereto as soon as practicable to avoid 
unreasonable delay in the progress of Consultant’s Services. 

 
ARTICLE 3 

CONSULTANT’S COMPENSATION 
 

3.1 Compensation for Consultant’s Services – As described in “Article 1, 
Consultant’s Services” of this Agreement, compensation for this Project shall be: 
(a) on an time and material per project basis for a contract estimated amount of 
Two Hundred and seventy five Thousand Dollars ($275,000.00) (“Consultant’s 
Fee”); and (b) paid in accordance with this Article 3 and the  Annual Geotechnical 
Engineering and Construction Material Testing Fee Schedule as set forth in 
Exhibit B. 

 
3.2 Direct Expenses – Direct Expenses (“Direct Expenses”) are included in 

Consultant’s Fee as described in Article 3.1 of this Agreement and include actual 
reasonable and necessary expenditures made by Consultant and Consultant’s 
employees and subcontractors in the interest of the Project. All submitted Direct 
Expenses are to be within the amounts as stated in the Annual Geotechnical 
Engineering and Construction Material Testing Fee Schedule set forth in Exhibit 
B, and consistent with Exhibit C, Guidelines for Direct Expenses; General and 
Administrative Markup; Travel and Subsistence Expenses, which is attached 
hereto and incorporated herein by reference for all purposes. Consultant shall be 
solely responsible for the auditing and accuracy of all Direct Expenses, including 
those of its subcontractors, prior to submitting to City for reimbursement. Any over-
payment by City for errors in submittals for reimbursement may be deducted from 
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Consultant’s subsequent payment for Services; provided, however, that this shall 
not be City’s sole and exclusive remedy for said over-payment. 

 
3.3 Additional Services – Consultant shall provide the Services as described in the 

Scope of Services set forth in Exhibit A of this Agreement. If authorized in writing 
by City, Consultant shall provide additional services, to be compensated as 
provided in an Amendment to the Contract on a cost not to exceed sum or hourly 
basis in accordance with this paragraph (“Additional Services”) and a mutually 
agreed estimate of man-hours and expenses. These services may include, but are 
not limited to: 

 

3.3.1 Compensation for Additional Services authorized by City shall be in addition 
to Consultant’s Fee and shall be based on direct billable labor rates and 
expenses. 

 

3.4 Invoices – No payment to Consultant shall be made until Consultant tenders an 
invoice to City. Consultant shall submit monthly invoices for Services rendered, 
based upon the actual hours of work complete at the time the invoice is prepared, 
or shall submit invoices to City immediately upon completion of each individual 
task. On all submitted invoices for Services rendered, Consultant shall include 
appropriate background materials to support the submitted charges on said 
invoice. Upon request, such background material may include, but is not limited to, 
employee timesheets, invoices for work obtained from other parties, and receipts 
and/or log information relating to Direct Expenses. All invoices shall provide a 
summary methodology for administrative markup and/or overhead charges. 

 

3.5 Timing of Payment – City shall make payment to Consultant for said invoices 
within thirty (30) days following receipt and acceptance thereof. The parties agree 
that payment by City to Consultant is considered to be complete upon mailing of 
payment by City. Furthermore, the parties agree that the payment is considered to 
be mailed on the date that the payment is postmarked. 

 
3.6 Disputed Payment Procedures – In the event of a disputed or contested billing 

by City, only that portion so contested may be withheld from payment, and the 
undisputed portion will be paid. City shall notify Consultant of a disputed invoice, 
or portion of an invoice, in writing by the twenty-first (21st) calendar day after the 
date City receives the invoice. City shall provide Consultant an opportunity to cure 
the basis of the dispute. If a dispute is resolved in favor of Consultant, City shall 
proceed to process said invoice, or the disputed portion of the invoice, within the 
provisions of Article 3.5 of this Agreement. If a dispute is resolved in favor of City, 
Consultant shall submit to City a corrected invoice, reflecting any and all 
payment(s) of the undisputed amounts, documenting the credited amounts, and 
identifying outstanding amounts on said invoice to aid City in processing payment 
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for the remaining balance. Such revised invoice shall have a new invoice number, 
clearly referencing the previous submitted invoice. City agrees to exercise 
reasonableness in contesting any billing or portion thereof that has background 
materials supporting the submitted charges. 

 
3.7 Failure to Pay – Failure of City to pay an invoice, for a reason other than on written 

notification as stated in the provisions of Article 3.6 of this Agreement, to 
Consultant within sixty (60) days from the date of the invoice shall grant Consultant 
the right, in addition to any and all other rights provided, to, upon written notice to 
City, suspend performance under this Agreement, and such act or acts shall not 
be deemed a breach of this Agreement. However, Consultant shall not suspend 
performance under this Agreement prior to the tenth (10th) calendar day after 
written notice of suspension was provided to City, in accordance with Chapter 
2251, Subchapter “D” of the TEX. GOV’T CODE. City shall not be required to pay any 
invoice submitted by Consultant if Consultant breached any provision(s) herein. 

 
3.8 Project Suspension – If the Project is suspended or abandoned in whole or in 

part for more than three (3) months, Consultant shall be entitled to compensation 
for any and all work completed to the satisfaction of City in accordance with the 
provisions of this Agreement prior to suspension or abandonment. In the event of 
such suspension or abandonment, Consultant shall deliver to City all finished or 
unfinished documents, data, reports, photographs and/or any other items prepared 
by Consultant in connection with this Agreement prior to Consultant receiving final 
payment. If the Project is resumed after being suspended for more than three (3) 
months, Consultant’s compensation shall be equitably adjusted as approved by 
City. Any additional amounts paid to Consultant after the Project is resumed shall 
be agreed upon in writing by both parties before the services are performed. 

 
ARTICLE 4 

OWNERSHIP OF DOCUMENTS 
 

4.1 Documents Property of City – The Project is the property of City, and Consultant 
may not use the documents, data, studies, reports, photographs and/or any 
materials for any other purpose not relating to the Project without City’s prior written 
consent. City shall be furnished with such reproductions of the Project, data, 
documents, and any other information as defined in Exhibit A. Upon completion 
of the work, or any earlier termination of this Agreement under Article 3 and/or 
Article 8 of this Agreement, Consultant will work on the Project through the date of 
completion of the work, as solely determined by City, or the effective date of any 
earlier termination of this Agreement under Article 3 and/or Article 8 of this 
Agreement, and promptly furnish the same to City in an acceptable electronic 
format. All such reproductions shall be the property of City who may use them 
without Consultant’s permission for any purpose relating to the Project, including, 
but not limited to, completion of the Project, and/or additions, alterations, 



  

City of Sherman, Texas – Professional Services Agreement Page 6 of 26 
Annual Geotechnical Engineering and Construction Material Testing 
3809798 

modifications, and/or revisions to the Project. Any reuse of the documents not 
relating to the Project shall be at City’s own risk. 

 

4.2 Documents Subject to Laws Regarding Public Disclosure – Consultant 
acknowledges that City is a governmental entity and that all documents, data, 
studies, reports, and/or any items prepared or furnished by Consultant (and 
Consultant’s professional associates and/or sub-consultants) under this 
Agreement are instruments of service in respect of the Project and property of City. 
Upon completion of the Project, all of the documents, data, studies, reports, and/or 
any items prepared or furnished by Consultant (and Consultant’s professional 
associates and/or sub-consultants) shall thereafter be subject to the Texas Public 
Information Act (Chapter 552, TEX. GOV’T CODE, as amended) and any other 
applicable laws requiring public disclosure of the information contained in said 
documents. 

 
ARTICLE 5 

CONSULTANT’S INSURANCE REQUIREMENTS 
 

5.1 Required General Liability Insurance – Consistent with the terms and provisions 
of Exhibit D, Contractor Insurance Guidelines, which is attached hereto and 
incorporated herein by reference for all purposes, Consultant shall procure and 
maintain throughout the term of this Agreement, at no expense to City, a general 
liability insurance policy with a company that maintains a minimum rating of “A” by 
A.M. Best’s Key Rating Guide, or other equivalent rating service(s), and is 
authorized to transact business in the State of Texas, in an amount not less than 
One Million and 00/100 Dollars ($1,000,000.00) for each occurrence, and Two 
Million and 00/100 Dollars ($2,000,000.00) in the aggregate. Such policy shall 
name City, its officers, agents, representatives, and employees as additional 
insureds as to all applicable coverage. Such policy shall provide for a waiver of 
subrogation against City for injuries, including death, property damage, or any 
other loss to the extent that same is covered by the proceeds of the insurance. 
Such policy shall require the provision of written notice to City at least thirty (30) 
days prior to cancellation, non-renewal or material modification of any policies, 
evidenced by return receipt or United States Certified Mail. Consultant shall furnish 
City with certificates and required endorsement(s) evidencing such coverage prior 
to commencing work on the Project. 

 
5.2 Required Professional Liability Insurance – Consistent with the terms and 

provisions of Exhibit D, Consultant shall procure and maintain throughout the term 
of this Agreement, at no expense to City, a professional liability (errors and 
omissions) insurance policy with a company that maintains a minimum rating of 
“A” by A.M. Best’s Key Rating Guide, or other equivalent rating service(s), and is 
authorized to transact business in the State of Texas, in an amount not less than 
One Million and 00/100 Dollars ($1,000,000.00) for each claim, and Two Million 
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and 00/100 Dollars ($2,000,000.00) in the aggregate. Such policy shall require the 
provision of written notice to City at least thirty (30) days prior to cancellation, non- 
renewal or material modification of any policies, evidenced by return receipt or 
United States Certified Mail. Consultant shall furnish City with certificates and 
required endorsement(s) evidencing such coverage prior to commencing work on 
the Project. 

 
5.3 Required Workers Compensation Insurance – Consistent with the terms and 

provisions of Exhibit D, Consultant shall procure and maintain throughout the term 
of this Agreement, at no expense to City, all Statutory Workers Compensation 
Insurance as required by the laws of the State of Texas. Such insurance policy 
shall be with a company that maintains a minimum rating of “A” by A.M. Best’s Key 
Rating Guide, or other equivalent service(s), and is authorized to transact business 
in the State of Texas. Such policy shall require the provision of written notice to 
City at least thirty (30) days prior to cancellation, non-renewal or material 
modification of any policies, evidenced by return receipt or United States Certified 
Mail. Consultant shall furnish City with certificates and required endorsement(s) 
evidencing such coverage prior to commencing work on the Project. 

 

5.4 Circumstances Requiring Umbrella Coverage or Excess Liability Coverage – 
If the Project’s size and scope warrant, and if identified on the checklist located in 
Exhibit D, Consultant shall procure and maintain throughout the term of this 
Agreement, at no expense to City, an umbrella coverage or excess liability 
coverage insurance policy with a company that maintains a minimum rating of “A” 
by A.M. Best’s Key Rating Guide, or other equivalent rating service(s), and is 
authorized to transact business in the State of Texas, in an amount of Two Million 
and 00/100 Dollars ($2,000,000.00). Such policy shall require the provision of 
written notice to City at least thirty (30) days prior to cancellation, non-renewal, or 
material modification of any policies, evidenced by return receipt or United States 
Certified Mail. Consultant shall furnish City with certificates and required 
endorsement(s) evidencing such coverage prior to commencing work on the 
Project. 

 
ARTICLE 6 

CONSULTANT’S ACCOUNTING RECORDS 
 

Records of Direct Expenses and expenses pertaining to services performed in 
conjunction with the Project shall be kept on the basis of generally accepted accounting 
principles. Invoices will be sent to City as indicated in Article 3.4 of this Agreement. Copies 
of employee time sheets, receipts for direct expense items and other records of Project 
expenses will be made available if requested. 
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ARTICLE 7 
AUDITS AND RECORDS/VENDOR DISCLOSURE 

 

Consultant agrees that at any time during normal business hours and as often as City 
may deem necessary, Consultant shall make available to representatives of City for 
examination all of its records with respect to all matters covered by this Agreement, and 
will permit such representatives of City to audit, examine, copy and make excerpts or 
transcripts from such records, and to make audits of all contracts, invoices, materials, 
payrolls, records of personnel, conditions of employment and other data relating to all 
matters covered by this Agreement, and for a period of four (4) years from the date of 
final settlement of this Agreement or for such other or longer period, if any, as may be 
required by applicable statute or other lawful requirement.  
 
Consultant agrees that it is further aware of the vendor disclosure requirements set forth 
in Chapter 176, TEX. LOC. GOV’T CODE, as amended, and will abide by the same. In this 
connection, a lawful representative of Consultant shall execute and deliver to City the 
Conflict of Interest Questionnaire, Form CIQ, attached hereto as Exhibit E and 
incorporated herein for all purposes, no later than the Effective Date of this Agreement. 

 
ARTICLE 8 

TERMINATION OF AGREEMENT/REMEDIES 
 

City may, upon thirty (30) days written notice to Consultant, terminate this Agreement, for 
any reason or no reason at all, before the termination date hereof, without prejudice to 
any other remedy it may have. If City terminates this Agreement due to a default of and/or 
breach by Consultant and the expense of finishing the Project exceeds Consultant’s Fee 
at the time of termination, Consultant waives its right to any portion of Consultant’s Fee 
as set forth in Article 3 of this Agreement and agrees to pay any costs over and above 
the fee which City is required to pay in order to finish the Project. On any default and/or 
breach by Consultant, City may elect not to terminate the Agreement, and in such event 
it may make good the deficiency in which the default consists, and deduct the costs from 
Consultant’s Fee due Consultant as set forth in Article 3 of this Agreement. If City 
terminates this Agreement and Consultant is not in default of the Agreement, Consultant 
shall be entitled to compensation for any and all work completed to the satisfaction of City 
in accordance with the provisions of this Agreement prior to termination. 

 
In the event of any termination, Consultant shall deliver to City all finished and/or 
unfinished documents, data, studies, surveys, drawings, maps, models, reports, 
photographs and/or any items prepared by Consultant in connection with this Agreement 
prior to Consultant receiving final payment. 

 
The rights and remedies provided by this Agreement are cumulative, and the use of any 
one right or remedy by either party shall not preclude or waive its rights to use any or all 
other remedies. These rights and remedies are given in addition to any other rights the 
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parties may have by law, statute, ordinance, or otherwise. 
 

ARTICLE 9 
DISPUTE RESOLUTION/MEDIATION 

 

In addition to all remedies at law, the parties may agree to attempt to resolve any 
controversy, claim or dispute arising out of or relating to the interpretation or performance 
of this Agreement, or breach thereof, by voluntary mediation to be conducted by a 
mutually acceptable mediator. However, if both parties do not agree to voluntarily mediate 
any such controversy, claim or dispute, mediation shall not be required. 

 
ARTICLE 10 
INDEMNITY 

 

CONSULTANT  SHALL  RELEASE, DEFEND, INDEMNIFY  AND  HOLD  HARMLESS CITY 

AND ITS CITY COUNCIL MEMBERS, OFFICERS, AGENTS, REPRESENTATIVES AND 

EMPLOYEES (COLLECTIVELY REFERRED TO AS “CITY” FOR PURPOSES OF THIS 

ARTICLE 10) FROM AND AGAINST ALL DAMAGES, INJURIES (WHETHER IN CONTRACT 

OR IN TORT, INCLUDING PERSONAL INJURY AND DEATH), CLAIMS, PROPERTY 

DAMAGES (INCLUDING LOSS OF USE), LOSSES, DEMANDS (REGARDLESS OF 

WHETHER THE ALLEGATIONS ARE FALSE, FRAUDULENT OR GROUNDLESS), SUITS, 

ACTIONS, JUDGMENTS, LIENS, COSTS AND EXPENSES, INCLUDING REASONABLE 

ATTORNEY’S FEES AND EXPENSES (INCLUDING ATTORNEY’S FEES AND EXPENSES 

INCURRED IN ENFORCING THIS ARTICLE 10), THAT IN WHOLE OR IN PART ARISE OUT 

OF OR ARE CONNECTED WITH, OR THAT ARE ALLEGED TO HAVE ARISEN OUT OF OR 

CONNECTED WITH, GOODS AND/OR SERVICES PROVIDED BY CONSULTANT, ITS 

OFFICERS, AGENTS, REPRESENTATIVES, EMPLOYEES, SUBCONTRACTORS, 

LICENSEES, INVITEES OR ANY OTHER THIRD PARTIES FOR WHOM CONSULTANT IS 

LEGALLY RESPONSIBLE (COLLECTIVELY REFERRED TO AS “CONSULTANT” FOR 

PURPOSES OF THIS ARTICLE 10) PURSUANT TO THIS AGREEMENT AND/OR THE 

NEGLIGENT, GROSSLY NEGLIGENT AND/OR INTENTIONAL WRONGFUL ACT AND/OR 

OMISSION OF CONSULTANT IN ITS/THEIR PERFORMANCE OF THIS AGREEMENT, 

REGARDLESS OF THE JOINT OR CONCURRENT NEGLIGENCE OR STRICT LIABILITY OF 

THE CITY (COLLECTIVELY, “CLAIMS”). THIS INDEMNIFICATION PROVISION AND THE 

USE OF THE TERM “CLAIMS” IS ALSO SPECIFICALLY INTENDED TO APPLY TO, BUT IS 

NOT LIMITED TO, ANY AND ALL CLAIMS, WHETHER CIVIL OR CRIMINAL, BROUGHT 

AGAINST CITY BY ANY GOVERNMENT AUTHORITY OR AGENCY RELATED TO ANY 
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PERSON PROVIDING SERVICES UNDER THIS AGREEMENT THAT ARE BASED ON ANY 

FEDERAL IMMIGRATION LAW AND ANY AND ALL CLAIMS, DEMANDS, DAMAGES, 

ACTIONS AND CAUSES OF ACTION OF EVERY KIND AND NATURE, KNOWN AND 

UNKNOWN, EXISTING OR CLAIMED TO EXIST, RELATING TO OR ARISING OUT OF ANY 

EMPLOYMENT RELATIONSHIP BETWEEN CONSULTANT AND ITS EMPLOYEES OR 

SUBCONTRACTORS AS A RESULT OF THAT SUBCONTRACTOR’S OR EMPLOYEE’S 

EMPLOYMENT AND/OR SEPARATION FROM EMPLOYMENT WITH THE CONSULTANT, 

INCLUDING BUT NOT LIMITED TO ANY DISCRIMINATION CLAIM BASED ON SEX, SEXUAL 

ORIENTATION OR PREFERENCE, RACE, RELIGION, COLOR, NATIONAL ORIGIN, AGE OR 

DISABILITY UNDER FEDERAL, STATE OR LOCAL LAW, RULE OR REGULATION, AND/OR 

ANY CLAIM FOR WRONGFUL TERMINATION, BACK PAY, FUTURE WAGE LOSS, 

OVERTIME PAY, EMPLOYEE BENEFITS, INJURY SUBJECT TO RELIEF UNDER THE 

WORKERS’ COMPENSATION ACT OR WOULD BE SUBJECT TO RELIEF UNDER ANY 

POLICY FOR WORKERS COMPENSATION INSURANCE, AND ANY OTHER CLAIM, 

WHETHER IN TORT, CONTRACT OR OTHERWISE. CONSULTANT IS EXPRESSLY 

REQUIRED TO DEFEND CITY AGAINST ALL SUCH CLAIMS; PROVIDED, HOWEVER, 

THAT IF A COURT OF COMPETENT JURISDICTION SIGNS A JUDGMENT THAT BECOMES 

FINAL AND NON-APPEALABLE, DETERMINING THAT THE CITY (WITHOUT WAIVING ANY 

GOVERNMENTAL IMMUNITY) HAS JOINT, CONCURRENT OR SOLE NEGLIGENCE FOR 

THE CLAIMS IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS 

(“JUDGMENT”), THEN CONSULTANT IS NOT REQUIRED TO INDEMNIFY OR DEFEND 

CITY TO THE EXTENT OF THE NEGLIGENCE APPORTIONED TO CITY FOR EACH 

CAUSE(S) OF ACTION IDENTIFIED IN THE JUDGMENT. IN THE EVENT THE JUDGMENT 

PROVIDES THAT CITY IS JOINTLY, CONCURRENTLY OR SOLELY NEGLIGENT FOR THE 

CLAIMS REFERRED TO THEREIN, CITY AGREES TO REIMBURSE CONSULTANT FOR 

ALL REASONABLE AND NECESSARY COSTS INCURRED AND PAID BY CONSULTANT 

THAT ARE ATTRIBUTABLE TO CITY’S PERCENTAGE OF JOINT, CONCURRENT OR SOLE 

NEGLIGENCE, AS SET FORTH IN THE JUDGMENT, INCLUDING REASONABLE AND 

NECESSARY ATTORNEY’S FEES AND EXPENSES, WITHIN SIXTY (60) DAYS OF THE 

DATE THE JUDGMENT BECOMES FINAL AND NON-APPEALABLE. IF THIS AGREEMENT 

IS A CONTRACT FOR ENGINEERING OR ARCHITECTURAL SERVICES, THEN 

CONSULTANT’S INDEMNITY AND DEFENSE OBLIGATIONS UNDER THIS ARTICLE 10 

ARE LIMITED BY, AND TO BE READ AS COMPLYING WITH, SECTION 271.904 OF THE 

TEXAS LOCAL GOVERNMENT CODE. 
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IN ITS SOLE DISCRETION, CITY SHALL HAVE THE RIGHT TO APPROVE OR SELECT 

DEFENSE COUNSEL TO BE RETAINED BY CONSULTANT IN FULFILLING ITS 

OBLIGATION HEREUNDER TO DEFEND AND INDEMNIFY CITY, UNLESS SUCH RIGHT IS 

EXPRESSLY WAIVED BY CITY IN WRITING. CITY RESERVES THE RIGHT TO PROVIDE A 

PORTION OR ALL OF ITS OWN DEFENSE; HOWEVER, CITY IS UNDER NO OBLIGATION 

TO DO SO. ANY SUCH ACTION BY CITY IS NOT TO BE CONSTRUED AS A WAIVER OF 

CONSULTANT’S OBLIGATION TO DEFEND CITY OR AS A WAIVER OF CONSULTANT’S 

OBLIGATION TO INDEMNIFY CITY PURSUANT TO THIS AGREEMENT. CONSULTANT 

SHALL RETAIN CITY-APPROVED DEFENSE COUNSEL WITHIN SEVEN (7) BUSINESS 

DAYS OF CITY’S WRITTEN NOTICE THAT CITY IS INVOKING ITS RIGHT TO DEFENSE OR 

INDEMNIFICATION UNDER THIS AGREEMENT. IF CONSULTANT FAILS TO RETAIN 

COUNSEL WITHIN SUCH TIME PERIOD, CITY SHALL HAVE THE RIGHT TO RETAIN 

DEFENSE COUNSEL ON ITS OWN BEHALF, AND CONSULTANT SHALL BE LIABLE FOR 

ALL COSTS INCURRED BY CITY. THE RIGHTS AND OBLIGATIONS CREATED BY THIS 

ARTICLE SHALL SURVIVE TERMINATION OF THIS AGREEMENT. 

ARTICLE 11 
NOTICES 

 

Any notice provided or permitted to be given under this Agreement must be in writing and 
may be served by depositing the same in the United States Mail, addressed to the party 
to be notified, postage pre-paid and registered or certified with return receipt requested; 
by facsimile; by electronic mail, with documentation evidencing the addressee’s receipt 
thereof; or by delivering the same in person to such party a via hand-delivery service, or 
any courier service that provides a return receipt showing the date of actual delivery of 
same to the addressee thereof. Notice given in accordance herewith shall be effective 
upon receipt at the address of the addressee. For purposes of notification, the addresses 
of the parties shall be as follows: 

 
 
If to City, addressed to: 

Wayne E. Lee, P.E., CFM 
Director of Engineering 
City of Sherman 
220 W Mulberry St. 
Sherman, TX  75091 
Telephone: (903) 892-7327 
Email: waynel@cityofsherman.com 

 

mailto:waynel@cityofsherman.com
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With a copy to: 
Abernathy, Roeder, Boyd & Hullett, P.C. 
Attention: Ryan D. Pittman 
1700 Redbud Blvd., Suite 300 
McKinney, Texas 75069 
Telephone: (214) 544-4000 
Facsimile: (214) 544-4054 
Email: rpittman@abernathy-law.com 
 

If to Consultant, addressed to: 
Amy Brothers, P.E. 
President 
D&S Engineering labs, LLC. 
4702 South Texoma Parkway 
Denison, Texas 75020 
Telephone: (903) 465-0333 
Email: abrothers@dsenglabs.com 

 

ARTICLE 12 
MISCELLANEOUS 

 

12.1 Complete Agreement – This Agreement, including the exhibits hereto labeled “A” 
through “E,” all of which are incorporated herein for all purposes, constitute the 
entire Agreement by and between the parties regarding the subject matter hereof 
and supersedes all prior and/or contemporaneous written and/or oral 
understandings. This Agreement may not be amended, supplemented, and/or 
modified except by written agreement duly executed by both parties. The following 
exhibits are attached below and made a part of this Agreement: 

 
12.1.1 Exhibit A, Scope of Services. 

 

12.1.2 Exhibit B, Annual Construction Material Testing Budget Summary. 
 

12.1.3 Exhibit C, Guidelines for Direct Expenses; General and Administrative 
Markup; Travel and Subsistence Expenses. 

 
12.1.4 Exhibit D, Contractor Insurance Guidelines. 

 

12.1.5 Exhibit E, Conflict of Interest Questionnaire, Form CIQ. 
 

To the extent that Exhibit A, Exhibit B, Exhibit C, Exhibit D, or Exhibit E, are in 
conflict with provisions of this Agreement or each other, the provisions of this 
Agreement, then the provisions of Exhibit C, Exhibit D, Exhibit E, Exhibit B or 
Exhibit A shall prevail in that order. 

mailto:rpittman@abernathy-law.com
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12.2 Assignment and Subletting – Consultant agrees that neither this Agreement nor 
the work to be performed hereunder will be assigned or sublet without the prior 
written consent of City. Consultant further agrees that the assignment or subletting 
of any portion or feature of the work or materials required in the performance of 
this Agreement shall not relieve Consultant of its full obligations to City as provided 
by this Agreement. All such approved work performed by assignment or subletting 
shall be billed through Consultant, and there shall be no third party billing. 

12.3 Attorney’s Fees – If either party files any action or brings any proceeding against 
the other arising from this Agreement, then as between City and Consultant, the 
prevailing party shall be entitled to recover as an element of its costs of suit, and 
not as damages, reasonable and necessary attorneys’ fees and litigation expenses 
both at trial and on appeal, subject to the limitations set forth in TEX. LOC. GOV’T 

CODE § 271.153, as it exists or may be amended, if applicable. 
 

12.4 Successors and Assigns – City and Consultant, and their respective partners, 
assigns, successors, subcontractors, executors, officers, agents, employees, 
representatives and administrators are hereby bound to the terms and conditions 
of this Agreement. 

 
12.5 Savings/Severability – In the event of a term, condition, or provision of this 

Agreement is determined to be invalid, illegal, void, unenforceable, or unlawful by 
a court of competent jurisdiction, then that term, condition, or provision, shall be 
deleted and the remainder of the Agreement shall remain in full force and effect as 
if such invalid, illegal, void, unenforceable or unlawful provision had never been 
contained in this Agreement. 

 
12.6 Governing Law/Venue – This Agreement shall be governed by and construed in 

accordance with the laws of the State of Texas, without regard to conflict of law 
principles. The exclusive venue for any action arising out of this Agreement shall 
be a court of appropriate jurisdiction in Grayson County, Texas. 

 
12.7 Execution/Consideration – This Agreement is executed by the parties hereto 

without coercion or duress for any substantial consideration, the sufficiency of 
which is forever confessed. 

 

12.8 Authority – The individuals executing this Agreement on behalf of the respective 
parties below represent to each other that all appropriate and necessary action 
has been taken to authorize the individual who is executing this Agreement to do 
so for and on behalf of the party for which his or her signature appears, that there 
are no other parties or entities required to execute this Agreement in order for the 
same to be an authorized and binding agreement on the other party for whom the 
individual is signing this Agreement and that each individual affixing his or her 
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signature hereto is authorized to do so, and such authorization is valid and 
effective on the date hereof. 

 
12.9 Waiver – Waiver by either party of any breach of this Agreement, or the failure of 

either party to enforce any of the provisions of this Agreement, at any time, shall 
not in any way affect, limit, or waive such party’s right thereafter to enforce and 
compel strict compliance. 

 

12.10 Headings – The headings of the various sections of this Agreement are included 
solely for convenience of reference and are not to be full or accurate descriptions 
of the content thereof. 

 

12.11 Multiple Counterparts – This Agreement may be executed in a number of 
identical counterparts, each of which shall be deemed an original for all purposes. 
An electronic mail and/or facsimile signature will also be deemed to constitute an 
original if properly executed and delivered to the other party. 

 

12.12 Immunity – It is expressly understood and agreed that, in the execution and 
performance of this Agreement, City has not waived, nor shall be deemed to have 
waived, any immunity, governmental, sovereign and/or official, or defense that is 
available to it against claims arising in the exercise of governmental powers and 
functions. By entering into this Agreement, the parties do not create any 
obligations, express or implied, other than those set forth in this Agreement. 

 
12.13 Incorporation of Recitals – The representations, covenants and recitations set 

forth in the foregoing recitals of this Agreement are true and correct and are 
incorporated into the body of this Agreement and adopted as findings of City and 
the authorized representative of Consultant. 

 
12.14 Additional Representations – Each signatory represents this Agreement has 

been read by the party for which this Agreement is executed and that such party 
has had the opportunity to confer with its counsel. 

 
12.15 Miscellaneous Drafting Provisions – This Agreement shall be deemed drafted 

equally by all parties hereto. The language of all parts of this Agreement shall be 
construed as a whole according to its fair meaning, and any presumption or 
principle that the language herein is to be construed against any party shall not 
apply. 

 
12.16 No Third Party Beneficiaries – Nothing in this Agreement shall be construed to 

create any right in any third party not a signatory to this Agreement, and the parties 
do not intend to create any third party beneficiaries by entering into this Agreement. 
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12.17 Indemnity – The parties agree that the Indemnity provision set forth in Article 10 
of this Agreement is conspicuous and the parties have read and understood the 
same. 

 
12.18 Representations – All representations and covenants made by one party to the 

other in this Agreement or in any certificate or other instrument delivered by one 
party to the other under this Agreement shall be considered to have been relied 
upon by the other party and will survive the satisfaction of any fees under this 
Agreement, regardless of any investigation made by either party. 

 

12.19 Independent Contractor – In performing this Agreement, Consultant shall act as 
an independent contractor with respect to City. In no event shall this Agreement 
be construed as establishing a partnership, joint venture or similar relationship 
between the parties and nothing herein shall authorize either party to act as agent 
for the other. Consultant shall be liable for its own debts, obligations, acts and 
omissions, including the payment of all required withholding, social security and 
other taxes and benefits with respect to all of Consultant’s officers, directors, 
partners, employees and representatives, who shall not be considered City 
employees and shall not be eligible for any employee benefit plan offered by City. 

 

12.20 Debarment/Suspension – City is prohibited from making any award or permitting 
any award at any tier to any party which is debarred or suspended or otherwise 
excluded from or ineligible for participation in federal assistance programs under 
Executive Order 12549, Debarment and Suspension. City, Consultant and 
Consultant’s subcontractors shall comply with federal and state regulations 
regarding debarment and suspension. Consultant shall include a statement of 
compliance with federal and state debarment and suspension regulations in all 
third-party agreements for work on the Project. 

 
12.21 Restrictions on Lobbying – City and Consultant are prohibited from using funds 

awarded under the Agreement for lobbying purposes. Consultant shall include a 
statement of compliance with this provision in applicable procurement solicitations 
and third-Party agreements for work on the Project. 

 
12.22 Appropriation of Funds – Funds are not presently budgeted for City’s 

performance under this Agreement beyond the end of City’s 2022-2023 fiscal year. 
City will give Consultant sixty (60) days’ notice if funds for City’s performance are 
not budgeted to continue beyond that time. City shall have no liability for payment 
of any money for services performed after the end of City’s 2022-2023 fiscal year 
unless and until such funds are budgeted. 

 
12.23 Reference to Consultant – When referring to “Consultant,” this Agreement shall 

refer to and be binding upon Consultant, and its officers, directors, partners, 
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employees, representatives, contractors, subcontractors, licensees, invitees, 
agents, successors, assignees (as authorized herein), vendors, grantees, 
trustees, legal representatives and/or any other third parties for whom Consultant 
is legally responsible. 

 
12.24 Reference to City – When referring to “City,” this Agreement shall refer to and be 

binding upon City, its Council members, officers, agents, representatives, 
employees and/or any other authorized third parties for whom City is legally 
responsible. 

 

IN WITNESS WHEREOF, the parties have executed this Agreement and caused 
this Agreement to be effective on the date set forth in the introductory clause of this 
Agreement. 

 
 
CITY: CONSULTANT: 
City of Sherman, Texas, D&S Engineering Labs, LLC 
a Texas home-rule municipality a Texas corporation 
 

 

By:    By:    

Robby Hefton, City Manager Amy Brothers, President 

 
 

APPROVED AS TO FORM: 
 
 

  

Abernathy, Roeder, Boyd & Hullett, P.C. 
Ryan D. Pittman, City Attorneys 
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STATE OF TEXAS § 
§ 

COUNTY OF   § 
 

BEFORE ME, THE UNDERSIGNED AUTHORITY, ON THIS DAY PERSONALLY 
APPEARED AMY BROTHERS KNOWN TO ME TO BE ONE OF THE PERSONS 
WHOSE NAMES ARE SUBSCRIBED TO THE FOREGOING INSTRUMENT; HE 
ACKNOWLEDGED TO ME THAT HE IS THE PRESIDENT AND DULY AUTHORIZED 
REPRESENTATIVE FOR D&S ENGINEERING LABS, LLC, AND THAT HE EXECUTED 
SAID INSTRUMENT FOR THE PURPOSES AND CONSIDERATION THEREIN 
EXPRESSED. 

 
GIVEN UNDER MY HAND AND SEAL OF OFFICE THIS    DAY 
OF      2022. 

 
 
 

 

 

 

 

 

 
 

NOTARY PUBLIC IN AND FOR THE STATE OF TEXAS 
My commission expires:    



EXHIBIT A 
SCOPE OF SERVICES 
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I. PROJECT DESCRIPTION 
 

The City of Sherman desires to retain an outside Consultant to assist the City in providing 
Geotechnical Engineering and Construction Material Testing.  The scope of services of the 
testing tasks are but not limited to the following: 

 

• Geotechnical Engineering: 

• Laboratory testing of soils 

• Drilling, Sampling & Field Testing 

• Pavement and subgrade design 

• Construction Material Testing: 

• Concrete testing 

• Masonry testing 

• Aggregate testing 

• Soils testing 

• Asphalt testing 

• Structural Steel Inspection 

 



EXHIBIT B 
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ANNUAL GEOTECHNICAL ENGINEERING AND CONSTRUCTION MATERIAL 
TESTING FEE SCHEDULE 

 
Compensation will be billed on the below fee schedule.  An estimated budget of Two 
Hundred and Seventy Five Thousand ($275,000.00) is established for a twelve (12) 
month period and may be renewed at the mutual agreement of the City and Consultant.  
Below is the D&S Engineering Labs Fee Schedule for the period of this contract. 

 
 

D&S Engineering Labs Hourly Fee Schedule 
 

Geotechnical Engineering Services 

 Position Hourly Rate 

  

Expert Witness $525.00 

Principal $235.00 
Geotechnical Project Manager $185.00 

Sr. Geotechnical Project Engineer (P.E.) $175.00 
Sr. Geologist (P.G.) $145.00 

Staff Geotechnical Engineer (P.E.) $125.00 
Engineering Intern (E.I.T.)/Geologist (G.I.T.) $100.00 

CADD/Drafting $85.00 
Administrative $75.00 

   
Testing Service Fees 

 Position Hourly Rate 

  
Principal $225.00 

Senior CMET Engineer (P.E.) $165.00 
Senior Geologist (P.G.) $140.00 

Staff CMET Engineer (P.E.) $125.00 
CMET Operations Manager $150.00 

CMET Project Manager $115.00 
CMET Engineering Intern (EIT)/Geologist (GIT) $100.00 

Quality Control $100.00 
Administrative $75.00 

  
  



EXHIBIT B 
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Miscellaneous Fees 

  

Project Coordination/Report Preparation 10% of Invoice 

New Project Set up $100 

Project Management 10% of Invoice 

Vehicle Transport Fees  

             Within 30 miles $50 

             Over 30 miles (additional rate per mile, round trip) $0.65 

Per Diem (Lodging & Food), per day (may vary with location) $150 

Project Completion Letters (please notify D&S at beginning of project if required), per hour $165 



EXHIBIT C 
CONSULTANT’S GUIDELINES FOR DIRECT EXPENSES; GENERAL AND 
ADMINISTRATIVE MARKUP; TRAVEL AND SUBSISTENCE EXPENSES 
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I. CONSULTANT’S RESPONSIBILITY. Consultant shall be solely responsible for the 
auditing and accuracy of all Direct Expenses, approved markup (general and/or 
administrative), and approved travel and/or subsistence charges, including those of 
its subcontractors, prior to submitting to City for reimbursement. Any over-payment by 
City for errors in submittals for reimbursement may be deducted from Consultant’s 
subsequent payment(s) for services; however, this shall not be City’s sole and 
exclusive remedy for said over-payment. 

 
II. GUIDELINES FOR DIRECT EXPENSES. 

 

A. Local Transportation – Transportation in connection with the Project, when such 
transportation is not a function of routine performance of the duties of Consultant 
in connection with the Project, and when such transportation exceeds beyond thirty 
(30) miles from the Project site, shall be reimbursed, per EXHIBIT B.  

 
Under no circumstances are charges associated with rental cars for local 
transportation eligible for reimbursement by City. Toll road subscriptions or toll 
plaza receipts are not reimbursable. Consultant agrees to place these standards 
in all subcontracts for work on the Project. 

 

B. Supplies, Material, Equipment – City shall reimburse the actual cost of other 
similar direct Project-related expenses, which are duly presented in advance and 
approved by City’s Project Manager in writing. 

 

C. Commercial Reproduction – City shall reimburse the actual cost of 
reproductions, specifically limited to progress prints prepared for presentation to 
City at each phase of progress, and final Construction Documents prepared for 
distribution at bidding phase, provided that Consultant has duly obtained at least 
three (3) quotations from commercial firms and has chosen the best value for City. 
Consultant shall provide such documentation to City for review prior to submitting 
these expenses for reimbursement. Consultant agrees to place these standards in 
all subcontracts for work on the Project. 

 
D. In-House Reproduction – Consultant shall make arrangements with City for prior 

approval of in-house reproduction rates prior to submitting these expenses for 
reimbursement. City shall provide Consultant with a standard format for 
documenting these charges. Completion of City’s reproduction log is required as 

a prerequisite for payment, including the number or reproductions, the date, time, 
description, the approved standard rate, and a justification for each submitted 
expense for reimbursement. Consultant agrees to place these standards in all 
subcontracts for work on the Project. 



EXHIBIT C 
CONSULTANT’S GUIDELINES FOR DIRECT EXPENSES; GENERAL AND 
ADMINISTRATIVE MARKUP; TRAVEL AND SUBSISTENCE EXPENSES 
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E. Commercial Plotting – City shall reimburse the actual cost of plots, specifically 

limited to final documents, provided Consultant has duly obtained at least three (3) 
quotations from commercial firms and has chosen the best value for City. 
Consultant shall provide such documentation to City for review prior to submitting 
these expenses for reimbursement. Consultant agrees to place these standards in 
all subcontracts for work on the Project. 

 
F. In-House Plotting – Consultant shall make arrangements with City for prior written 

approval of in-house plotting rates prior to submitting these charges for 
reimbursement. City shall provide Consultant with a standard format for 
documenting these charges. Completion of City’s reproduction log is required as a 
prerequisite for payment, including the number of plots, the date, time, description, 
the approved standard rate, and a justification for each submitted charge for 
reimbursement. 

 
G. Communications – Reimbursement for expenses relating to electronic 

communications shall be limited to long-distance telephone or fax toll charges 
specifically required in the discharge of professional responsibilities related to the 
Project. Telephone service charges including office or cellular phones, WATTS, or 
Metro line services or similar charges are not reimbursable. 

 
H. Postage, Mail, and Delivery Service – City shall reimburse the actual cost of 

postage and delivery of Instruments of Service, provided Consultant duly considers 
all circumstances (including available time for assured delivery) of the required 
delivery and selects the best value for City, which may require comparison of 
delivery costs offered by three (3) or more sources or methods of delivery, which 
at a minimum shall include U.S. Mail. Courier service is acceptable only in 
circumstances requiring deadline-sensitive deliveries and not for the convenience 
of Consultant and/or Consultant’s employees. Consultant agrees to place these 
standards in all subcontracts for work on the Project. 

 

I. Meals and Other Related Charges – Meals or any other related expenses are 
not reimbursable unless incurred outside a fifty (50) mile radius of the Project, and 
then only reimbursable for the actual cost subject to compliance with City’s 
currently adopted policy. Non-allowable costs include, but are not limited to, 
charges for entertainment, alcoholic beverages, and gratuities. 



EXHIBIT C 
CONSULTANT’S GUIDELINES FOR DIRECT EXPENSES; GENERAL AND 
ADMINISTRATIVE MARKUP; TRAVEL AND SUBSISTENCE EXPENSES 
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III. GUIDELINES FOR GENERAL AND ADMINISTRATIVE MARKUP. 
 

A. Requirement of Prior Approval – Consultant may be allowed to charge a General 
and/or Administrative Markup on work completed if Consultant can clearly define 
to City specifically what costs are included in the markup calculation. To apply 
General and/or Administrative Markup, Consultant must also document to City 
what costs would be considered direct costs. City shall issue approval in writing to 
allow Consultant to charge General and/or Administrative Markup. City reserves 
the right to reject any and all requests for General and/or Administrative Markup. 

 
IV. GUIDELINES FOR TRAVEL AND SUBSISTENCE EXPENSES. 

 

A. Requirement of Prior Approval – City shall reimburse the actual cost of travel 
and/or subsistence expenses upon prior written approval by City’s Project 
Manager. 

 
B. Adherence to Currently Adopted City Travel Policy – Reimbursements shall be 

governed by the same travel policies provided for City employees according to 
current adopted policy. Prior to the event, Consultant shall request, and City’s 
Project Manager shall provide the provisions and the restrictions that apply to out- 
of-town reimbursements. 



EXHIBIT D 
CONSULTANT’S INSURANCE GUIDELINES 
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I. GENERAL INSURANCE REQUIREMENTS – 
 

A. All policies shall name the City of Sherman, its officers, agents, representatives 
and employees as additional insured as to all applicable coverage with the 
exception of workers compensation insurance and professional liability insurance. 

 
B. Such policies shall require the provision of written notice to City at least thirty (30) 

days prior to cancellation, non-renewal or material modification of any policies, 
evidenced by return receipt or United States Certified Mail. 

 
C. Such policies shall provide for a waiver of subrogation against City for injuries, 

including death, property damage or any other loss to the extent the same is 
covered by the proceeds of the insurance. 

 
II. INSURANCE COMPANY QUALIFICATION – All insurance companies providing the 

required insurance shall be authorized to transact business in the State of Texas, and 
shall have a minimum rating of “A” by A.M. Best’s Key Rating Guide, or other 
equivalent rating service(s). 

 
III. CERTIFICATE OF INSURANCE – A Certificate of Insurance and policy 

endorsement(s) evidencing the required insurance shall be submitted prior to 
execution of the Agreement. If the Agreement is renewed or extended by City, a 
Certificate of Insurance and policy endorsement(s) shall also be provided to City prior 
to the date the Agreement is renewed or extended. 

 

IV. INSURANCE CHECKLIST – “X” means that the following coverage(s) is required for 
this Agreement. 

 
Coverage Required Limits 

 
 

_X_ 1. Worker’s Compensation & ▪ Statutory Limits of the State of 
Employer’s Liability   Texas 

 

_X_ 2. General Liability ▪ Minimum $1,000,000.00 each 
occurrence; 

 
▪ Minimum $2,000,000.00 in the 

 aggregate 

   3. XCU Coverage ▪ Minimum $1,000,000.00 each 
occurrence; 

 



EXHIBIT D 
CONSULTANT’S INSURANCE GUIDELINES 
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▪ Minimum $2,000,000.00 in the 

aggregate 

_X_ 4. Professional Liability ▪ Minimum $1,000,000.00 each 
claim; 

 
▪ Minimum $2,000,000.00 in the 

 aggregate 
 

_X_ 5. Umbrella Coverage of ▪ An amount of $2,000,000.00 
Excess Liability Coverage 

 
▪ Minimum $2,000,000.00 in the 

 aggregate 

_X_  6. City and its officers, agents, representatives and employees named as 
additional insured on General Liability Policy, as provided above. This 
coverage is primary to all other coverage City may possess. 

_X_  7. General Liability Insurance provides for a Waiver of Subrogation against 
the City for injuries, including death, property damage, or any other loss 
to the extent that same is covered by the proceeds of the insurance. All 
insurance policies that are required to name the City as an additional 
insured must be endorsed to read as primary and non-contributory 
coverage regardless of the application of other insurance. 

_X_  8. Thirty (30) days’ notice of cancellation, non-renewal, or material change 
required. The words “endeavor to” and “but failure” (to end of sentence) 
are to be eliminated from the Notice of Cancellation provision on standard 
ACORD certificates. 

_X_  9. Insurance company has a minimum rating of “A” by A.M. Best’s Key   
Rating Guide, or other equivalent rating service(s). 

_X_ 10. The Certificate of Insurance must state the project title and bid number. 

   11. Other Insurance Requirements (State Below): 



EXHIBIT E 
CONFLICT OF INTEREST QUESTIONNAIRE, FORM CIQ 
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City Council Regular Meeting D. 5.        
Meeting Date: 12/12/2022  
Prepared By: Kevin Winkler, Public Works Manager 
Approved By: Robby Hefton, City Manager

Caption:
* RESOLUTION NO. 7006
Authorizing the Purchase of a New Base Truck Mount Loader from Texas Pack & Load for the Solid
Waste Department

Issue:
To consider approval of a resolution to purchase a new Base Truck Mount Loader from Texas Pack &
Load for use within the Solid Waste Department.

Background:
The requested purchase is a new purchase to be installed on Unit 659 for use in the daily operations of the
Solid Waste Department.

Origination:
Department of Public Works

Financial Consideration:
The new Base Truck Mount Loader will be purchased from Texas Pack & Load for $116,471.00. Funding
for this purchase was appropriated in the fiscal year 2022-2023 Solid Waste Department Budget.

Staff Recommendation:
It is recommended that staff be authorized to purchase the new Base Truck Mount Loader from Texas
Pack & Load.

Alternatives:
As may be recommended by the City Council

Attachments
Resolution No. 7006 
Texas Pack & Load Quote 
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RESOLUTION NO. 7006 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SHERMAN, 

TEXAS, AUTHORIZING THE PURCHASE OF A NEW BASE TRUCK 

MOUNT LOADER FROM TEXAS PACK & LOAD FOR THE SOLID 

WASTE DEPARTMENT; FINDING AND DETERMINING THAT THE 

MEETING AT WHICH THIS RESOLUTION IS PASSED WAS NOTICED 

AND IS OPEN TO THE PUBLIC AS REQUIRED BY LAW. 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SHERMAN, 

TEXAS: 

SECTION 1. That the City Manager be and is hereby authorized and directed to purchase 

from Texas Pack & Load a new Base Truck Mount Loader at a total price of One Hundred Sixteen 

Thousand and Four Hundred Seventy One Dollars ($116,471.00). Any agreements related to the 

purchase must be approved by the City Attorney. Funds for this purchase are being committed 

out of the City of Sherman’s fiscal year 2022-2023 budget. 

 

SECTION 2. That it is hereby officially found and determined that the meeting at which 

this resolution is passed is open to the public and that public notice of the time, place, and purpose 

of said meeting was given as required by law. 

 

 DULY PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY 

OF SHERMAN, TX on this the 12th day of December 2022. 

 
 

CITY OF SHERMAN, TEXAS 

 
BY: ___________________________ 

   DAVID PLYLER, MAYOR 

 

ATTEST: 

 
 

BY: _____________________________  

  LINDA ASHBY, CITY CLERK 

 
 

APPROVED AS TO 

FORM AND CONTENT: 

THE LAW FIRM OF ABERNATHY,  

ROEDER, BOYD & HULLETT, P.C. 

 

BY: ________________________________ 

 RYAN D. PITTMAN, CITY ATTORNEY 







   
City Council Regular Meeting D. 6.        
Meeting Date: 12/12/2022  
Prepared By: Billy Hartsfield, Acting Fire Chief 
Approved By: Robby Hefton, City Manager

Caption:
* RESOLUTION NO. 7007
Awarding a Bid to and Authorizing Execution of a Contract with El Dorado for the Purchase of Four New
Half-Ton Trucks from El Dorado Chevrolet Based Upon a Request for Public Bids for the Sherman Fire
Department

Issue:
To consider awarding a bid to and authorizing execution of a contract for the purchase of four new
half-ton trucks from El Dorado Chevrolet of McKinney, Texas, based upon a request for public bids for
the Sherman Fire Department.

Background:
The Sherman Fire fleet is aging, with multiple units reaching the end of their useful life within the
department. The four (4) new half-ton trucks will replace existing staff vehicles.

At the November 7, 2022 meeting, the City Council approved a request to advertise for public bids.  On
December 8, 2022, four (4) bidders responded to the request for bids.  In the best interest of the City, staff
recommends awarding to the second-lowest bid in the amount of $207,344.22, submitted by El Dorado
Chevrolet of McKinney, Texas.  The four vehicles are immediately available onsite at El Dorado
Chevrolet, whereas the lowest responsive bid stipulated a four to six month estimated delay in availability.

Origination:
Sherman Fire Department

Financial Consideration:
The total cost of these four vehicles is $207,344.22.

Staff Recommendation:
It is recommended the Council approve this request

Alternatives:
As may be directed by City Council



Attachments
Resolution No. 7007 
El Dorado Chevrolet Submittal 
Purchase Four New Half-Ton Trucks for Fire ITB 
Exhibits C & D - placeholder 
Exhibit E 
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RESOLUTION NO.  7007 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SHERMAN, 

TEXAS, AWARDING A BID TO AND AUTHORIZING EXECUTION OF A 

CONTRACT WITH EL DORADO FOR THE PURCHASE OF FOUR NEW 

HALF-TON TRUCKS FROM EL DORADO CHEVROLET BASED UPON 

A REQUEST FOR PUBLIC BIDS FOR THE SHERMAN FIRE 

DEPARTMENT; FINDING AND DETERMINING THAT THE MEETING 

AT WHICH THIS RESOLUTION IS PASSED WAS NOTICED AND IS 

OPEN TO THE PUBLIC AS REQUIRED BY LAW. 

 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SHERMAN, 

TEXAS: 

 

SECTION 1. That El Dorado Chevrolet of McKinney, Texas, is hereby awarded the bid 

for the purchase of four new half-ton trucks in the amount of Two Hundred Seven Thousand Three 

Hundred Forty-Four Dollars  and Twenty-Two Cents ($207,344.22); and that the City Manager be 

and is hereby authorized and directed, subject to all contract documents being properly completed 

and approved as to form and content by the City Attorney, to execute a contract with El Dorado 

Chevrolet for the purchase of four new half-ton trucks, in accordance with all contract documents 

attached hereto and made a part hereof for all purposes. Funds for this purchase are being 

committed out of the City of Sherman’s fiscal year 2022-2023 budget. 

 

 SECTION 2. That it is hereby officially found and determined that the meeting at which 

this resolution is passed is open to the public and that public notice of the time, place, and purpose 

of said meeting was given as required by law. 

 

 DULY PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF 

SHERMAN, TEXAS, on this the 12th day of December 2022. 

 

       CITY OF SHERMAN, TEXAS 

 

ATTEST: 

 

BY:       BY:       

LINDA ASHBY, CITY CLERK   DAVID PLYLER, MAYOR 

 

APPROVED AS TO FORM AND 

CONTENT: 

THE LAW FIRM OF ABERNATHY, 

ROEDER, BOYD & HULLETT, P.C. 

 

BY:     ______  

 RYAN D. PITTMAN, CITY ATTORNEY 

































 

Exhibit A 
Invitation to Bid 

 

 

 

 

 

City of Sherman 
PO Box 1106 

Sherman, TX 75091-1106 

Invitation to Bid 

F o r  

 

PURCHASE OF FOUR NEW HALF-TON TRUCKS FOR THE SHERMAN 
FIRE DEPARTMENT  

 ITB No. 2023-04 
 

 

 

 

 

 

 

Publication Dates:        Sunday November 20, 2022 
        Sunday November 27, 2022 
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      CITY OF SHERMAN, TEXAS 

FINANCE DEPARTMENT 

INVITATION TO BID - BID NO. 2023-04; PURCHASE OF FOUR NEW HALF-TON TRUCKS FOR THE 
SHERMAN FIRE DEPARTMENT 

The enclosed INVITATION TO BID (ITB) and accompanying SPECIFICATIONS are for your convenience 
in bidding the enclosed referenced PURCHASE OF FOUR NEW HALF-TON TRUCKS FOR THE 
SHERMAN FIRE DEPARTMENT for the City of Sherman. 

Questions may be addressed to the Finance Department at the address listed below. The bids will 
be opened at 2:00 p.m. on Thursday, December 8, 2022, at the following address: 

City of Sherman – Finance Department 
Municipal Building 
405 N. Rusk Street 

Sherman, TX 
903-892-7215 

craigl@cityofsherman.com 

Bids may be submitted by mail to the following address: 

City of Sherman 
Finance Dept. – ITB for PURCHASE OF FOUR NEW HALF-TON TRUCKS FOR THE SHERMAN FIRE 

DEPARTMENT - No. 2023-04 

P.O. Box 1106 
Sherman, TX 75091-1106 

OR 

Electronically at www.publicpurchase.com  

OR 

By delivery at the Municipal Building address listed above. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 

mailto:craigl@cityofsherman.com
http://www.publicpurchase.com/


 

 

 
NOTICE TO BIDDERS 

 
Bids will be received by the City of Sherman, Sherman, Texas, at the Finance Department, Attention:  
Craig Long, Sherman Municipal Building, 405 N. Rusk, Sherman, Texas 75091 until the hour 2:00 PM on 
the 8th day of December, 2022, at which time bids duly delivered and submitted will be considered for 
supplying the following: 

 
BID NO. 2023-04 – PURCHASE OF FOUR NEW HALF-TON TRUCKS FOR THE SHERMAN FIRE 

DEPARTMENT 
 
 
The award is intended to be included on the agenda of a regularly scheduled meeting of the City 
Council at the following address: 

 
City Council Chambers 

City Hall 
220 W. Mulberry 

Sherman, TX 
  
Each bid delivered to the City shall be sealed and clearly marked “PURCHASE OF FOUR NEW HALF-
TON TRUCKS FOR THE SHERMAN FIRE DEPARTMENT 2023-04” on the exterior of the bid. Electronic 
submittals may only be made through Public Purchase at https://www.publicpurchase.com. No 
email or faxed bids will be accepted.  Each bid shall be manually signed and dated by a person 
having the authority to bind the firm in a contract.  Bids that are not signed and dated will be 
rejected.  
 
Please note that all bids must be received at the designated location or through Public Purchase 
by the deadline shown.  Bids received after the deadline will not be considered for the award of the 
contract, and shall be considered void and unacceptable.  The Opening is scheduled for 2:00 p.m., 
Thursday, December 8, 2022, at which time the sealed bids will be opened. 
 
Any bid received after stated closing time will be returned unopened.  If bids are sent by mail to the 
Finance Department, the bidder shall be responsible for actual delivery of the bid before the 
advertised date and hour for opening of bids.  If the mail is delayed by the postal service, courier 
service, or an ISP (Internet Service Provider), beyond the date and hour set for the bid opening, bids 
thus delayed will not be considered. 
 
The City of Sherman will receive sealed bids for:  PURCHASE OF FOUR NEW HALF-TON TRUCKS 
FOR THE SHERMAN FIRE DEPARTMENT. 
 
Bidders should carefully examine all terms, conditions, specifications and related documents.  
Should a bidder find discrepancies in or omissions from the specifications or related documents, or 
should there be doubt as to their meaning, the City of Sherman Finance Department should be 
notified immediately for clarification prior to submitting the bid.  In the event of any conflict  

https://www.publicpurchase.com/


 

 
 
between the terms and conditions of these requirements and the specifications, the specifications  
shall govern.  In the event of any conflict of interpretation of any part of this overall document, the 
City of Sherman’s interpretation shall govern. 
 
Information concerning the bid specifications or bid process/procedures may be submitted in 
writing to Craig Long, Budget Analyst at craigl@cityofsherman.com, or via phone at (903) 892-
7215. 
 
Until the final awarding by the City of Sherman, said City reserves the right to reject any and/or all 
bids, to waive technicalities, to re-advertise, and proceed otherwise when the best interests of said 
City will be realized hereby. 
 
 
 
 
 
 
 
 

[Rest of Page Intentionally Left Blank] 
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CITY OF SHERMAN 
GENERAL CONDITIONS 

 

ADDENDA 

It is the responsibility of the vendor to check for addenda.  Addenda will be posted to:   
www.ci.sherman.tx.us and to www.publicpurchase.com. 

ANNUAL CONTRACT FUNDING 

The city operates on a fiscal year that ends on September 30th.  Because state law mandates that a 
municipality may not commit funds beyond a fiscal year, this bid is subject to cancellation if funds for 
this commodity are not approved in the next fiscal year. 

ASSIGNMENT OF BID/CONTRACT 

The successful bidder may not assign their rights and duties under and award without the written 
consent of the City.  Such consent shall not relieve the assignor of liability in event of default by their 
assignee. 

BID CONSIDERATION / TABULATION 

Until final award of the Contract, the city reserves the right to reject any or all bids, to waive 
technicalities, and to re-advertise for new bids, or proposed to do the work otherwise in the best 
interests of the City.    

BID SUBMISSION 

Bids may be submitted in person, by mail, or electronically at www.publicpurchase.com. 

• Submit bids via mail to PO Box 1106, Sherman, TX 75091-1106. 

• To submit a bid via mail, all documents must be returned and an original signature provided 
on the proposal to bidders sheet.  

• Bids will not be accepted without a signature. 

• Bids submitted by email or fax will not be accepted. 

• The City is not responsible for mail service.  See page 4, paragraph 2 of the Notice to Bidders. 

BRAND NAMES 

If items for which bids have been called for have been identified by a “brand name or equal” 
description, such identification is intended to be descriptive, but not restrictive, and is to indicate the 
quality and characteristics of products that will be satisfactory.  Bids offering “equal” products will be 
considered for award if such products are clearly identified in the bids and are determined by the City 
to be equal in all material respects to the brand name products referenced.  Unless the bidder clearly 
indicates in their bid that they are offering an “equal product”, their bid shall be considered as 
offering a brand name product referenced in the Proposal Schedule. 

 

 

http://www.ci.sherman.tx.us/
http://www.publicpurchase.com/
http://www.publicpurchase.com/


 

 

CHANGES OR ALTERATIONS 

No part of this bid may be changed/altered in any way.  Vendors must submit written requests to 
change any specifications/conditions with their proposal.  Changes made without submission of a 
written request to this bid will result in disqualification. 

COMPLETING INFORMATION 

Bidder must fill in all information asked for in the blanks provided under each item.  Failure to comply 
may result in rejection of the Bid at the City’s option. 

CONTRACT CLAUSE  

All bidders understand and agree that the vendor’s bid response will become a legally binding 
contract upon acceptance in writing by the City.  This contract may be superseded only if replaced 
with a more extensive contract that is agreed to by both parties. 

TERMINATION 

City is entitled to terminate this contract at any time for any reason  or for no reason by giving the 
Contractor at least thirty (30) days’ prior written notice of the termination date. 

City is entitled to terminate this contract immediately on breach of any term or provision of the contract 
documents by Contractor.  If at any time during the term of this contract the Contractor shall fail to 
commence the work in accordance with the provisions of the contract documents or fail to diligently 
perform the Services in an efficient, timely and careful manner and in strict accordance with the 
provisions of the contract documents, then the City shall have the right to terminate this contract and 
complete the work in any manner it deems desirable, including engaging the services of other parties, 
if the Contractor does not cure any such default after five (5) days written notice thereof.  Any such act 
by the City shall not be deemed a waiver of any other right or remedy of the City. 

 DELIVERY 

The City reserves the right to demand bond or penalty to guarantee delivery by the date indicated.  If 
order is given and the Bidder fails to furnish the materials by the guaranteed date, the City reserves the 
right to cancel the order without liability on its part.  All prices are to be F.O.B. Sherman, Texas all freight 
prepaid. 

DELIVERY DATE 

Delivery date is an important factor to the City and may be required to be a part of each bid.  The 
city of Sherman considers delivery time to be that period elapsing from the time the individual order 
is placed until that order or work thereunder is received by the City at the specified delivery location.  
The delivery date indicates a guaranteed delivery at Sherman, Texas.  Failure of the bidder to meet 
guaranteed delivery dates or service performance could affect future City orders. 

Whenever the Contractor encounters any difficulty which is delaying or threatens to delay timely 
performance (including actual or potential labor disputes), the Contractor shall immediately give notice 
thereof in writing to the City, stating all relevant information with respect thereto.  Such notice shall 
not in any way constitute a basis for an extension of the delivery or performance schedule or be 
construed as a waiver by the City of any rights or remedies to which it is entitled by law or pursuant to  



 

 

provisions herein.  Failure to give such notice, however, may be grounds for denial of any request for 
an extension of the delivery or performance schedule because of such delivery. 

INDEMNIFICATION 

In case any action in court is brought against the Owner, or any officer or agent of the Owner, for 
the failure, omission, or neglect of the vendor to perform any of the covenants, acts, matters, or 
things by this contract undertaken; or for injury or damage caused by the alleged negligence of the 
vendor or his subcontractors or his or their agents, or in connection with any claim based on lawful 
demands of subcontractors, workmen, materialmen, or suppliers the vendor shall indemnify and 
save harmless the Owner and his officers and agents, from all losses, damages, costs, expenses, 
judgments, or decrees arising out of such action. 

INSURANCE 

Deductibles, of any type, are the responsibility of the vendor/contractor. 

MISCELLANEOUS 

Except as to any supplies or components which the specifications provide need not be new, all supplies 
and components to be provided under this contract shall be new (not used or reconditioned, and not 
of such age or so deteriorated as to impair their usefulness or safety), of current production and of the 
most suitable grade for the purpose intended.  If at any time during the performance of this contract 
the Contractor believes that the furnishing of supplies or components which are not new is necessary 
or desirable, they shall notify the City immediately, in writing, including the reasons therefore and 
proposing any consideration which will flow to the City if authorization to use supplies or components 
is granted. 

The city of Sherman supports a recycling program.  Recycled materials are acceptable and will be 
considered for award.  The City desires to use recycled products when a comparable material/product 
is available.  If your company distributes products made of recycled materials please submit an 
alternate bid for the items requested.  All recycled products should meet the minimum standards 
established in the bid specifications provided.  State any exceptions: costs, warranties and percentage 
of recycle materials used in the manufacture of the material/product.  The City will determine the 
acceptability of the materials/product bid as an alternate. 

Successful bidder(s) agrees to extend prices to all entities that have entered into or will enter into joint 
purchasing inter-local cooperation agreements with the city of Sherman.  As such, the city of Sherman 
has executed an inter-local agreement with certain other governmental entities authorizing 
participation in a cooperative purchasing program.  The successful vendor may be asked to provide 
product/services, based upon the bid price, to any other participant in the forum. 

The City operates on a fiscal year that ends on September 30th.  State law mandates that a municipality 
may not commit funds beyond a fiscal year; this bid is subject to cancellation if funds for this commodity 
are not approved in the next fiscal year.  

PAYMENT TERMS & CONDITIONS 

All bids shall specify terms and conditions of payment, which will be considered as part of, but not  



 

 

control, the award of bid.  City review, inspection, and processing procedures ordinarily require thirty 
(30) days after receipt of invoice, materials or service.  Bids which call for payment before 30 days from 
receipt of invoice, or cash discounts given on such payment, will be considered only if in the opinion of 
the City the review, inspection and processing procedures can be completed as to the specific purchases 
within the specified time.  It is the intention of the city of Sherman to make payment on completed 
orders within thirty (30) days of receiving invoicing unless unusual circumstances arise.  Invoices shall 
be fully documented as to labor, materials and equipment provided.   

PROVISIONAL CLAUSES 

The city of Sherman will not enter into any contract where the cost is provisional upon such clauses as 
are known as “escalator” or “cost-plus” clauses. 

REJECTION OF BIDS 

The City reserves the right to reject any or all bids or to waive technicalities at its option when in the 
best interests of said City.  Bids will be considered irregular if they show any omissions, alteration of 
form, additions, or conditions not called for, unauthorized alternate bids or irregularities of any kind.  
However, the City reserves the right to waive any irregularities and to make the award in the best 
interests of the City. 

The City reserves the right to reject any or all bids, and all bids submitted are subject to this reservation.  
Bids may be rejected, among other reasons, for any of the following specific reasons: 

• Bids received after the time limit for receiving bids as stated in the advertisement. 

• Proposal containing any irregularities. 

• Bids submitted via fax or email. 

• Unbalanced value of any items. 

Bidders may be disqualified and their bids not considered, among other reasons, for any of the following 
specific reasons: 

• Reason for believing collusion exists among the Bidders. 

• Reasonable grounds for believing that any Bidder is interested in more than one Proposal for 
the work contemplated. 

• The Bidder being interested in any litigation against the City. 

• The Bidder being in arrears on any existing contract or having defaulted on a previous contract. 

• Lack of competency as revealed by a financial statement, experience and equipment, 
questionnaires, etc. 

• Uncompleted work, which in the judgment of the City will prevent or hinder the prompt 
completion of additional work if awarded. 

REQUEST FOR NON-CONSIDERATION 

Bids deposited with the City cannot be withdrawn prior to the time set for opening bids.  Request for 
non-consideration of bids must be made in writing to the Finance Department and received by the City 
prior to the time set for opening bids.  After other bids are opened and publicly read, the Proposal for  

 

 



 

 

which non-consideration is properly requested may be returned unopened.  The Proposal may not be 
withdrawn after the bids have been opened, and the Bidder, in submitting the same, warrants and 
guarantees that this bid has been carefully reviewed and checked and that it is in all things true and 
accurate and free of mistakes and that such bid will not and cannot be withdrawn because of any 
mistake committed by the Bidder. 

SALES TAX 

The total for each bid submitted must include any applicable taxes.  Although the City is exempt from 
most City, State, or Federal taxes, this is not true in all cases.  It is suggested that taxes, if any, be 
separately identified, itemized, and stated on each bid.  The City cannot determine for the bidder 
whether or not the bid is taxable to the City.  The bidder through the bidder’s attorney or tax consultant 
must make such determination.  Bills submitted for taxes after the bids are awarded will not be 
honored. 

PROPOSAL DEFINITIONS: 

"City" is the City of Sherman, Texas. 
"Bidder” is an individual or business submitting a bid or proposal to the City of Sherman. 
"Independent contractor” or “contractor” is one who contracts to perform work or furnish 
materials in accordance with a contract. 

I. PROPOSAL TERMS 

A. The City of Sherman reserves the right to reject any and all proposals received as a 
result of this ITB. If a proposal is selected, it will be the most advantageous regarding 
price, quality of service, the independent contractor's qualifications and capabilities to 
provide the specified service, and other factors which the City of Sherman may 
consider. The City does not intend to award a contract fully on the basis of any 
response made to the proposal: the City reserves the right to consider proposals for 
modifications at any time before a contract would be awarded; and negotiations would 
be undertaken with the independent contractor whose proposal is deemed to best 
meet the City's specifications and needs. 

B. Proposals must be signed by an official authorized to bind the independent contractor 
to its provisions for a period of at least ninety (90) days. Failure of the successful bidder 
to accept the obligation of the contract may result in the cancellation of any award. 

C. In the event it becomes necessary to revise any part of the ITB, addenda will be 
provided. The deadline for submission of proposals may be adjusted to allow for 
revisions. To be considered, the entire proposal document, with any  
amendments, should be returned by the specified date, time and method identified 
on page 2 of this document. 

D. Proposals should be prepared simply and economically providing a straightforward, 
concise description of the independent contractor's ability to meet the requirements  
 
 
 
 



 

 
 
of the ITB. Proposals shall be written in ink or typewritten. No erasures are permitted. 
Mistakes may be crossed out and corrected and must be initialed in ink by the person 
signing the proposal. 

E. The price quotations from the contractor stated in this proposal will not be subject to 
any price increase from the closing date of this ITB to the mutually agreed to date of 
contract. 

F. The City of Sherman reserves the right to award a separate contract to separate 
vendors for each item/group or to award one contract for the entire ITB. 
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SPECIFICATIONS  
 

 

❖ Four (4) new half-ton trucks; Used will not be accepted 

❖ 4x4 models preferred, but, not required for bid submittal 

❖ Four-door models preferred, but, not required for bid submittal 

❖ Exterior colors must be either white or red 

❖ Make must be Chevy, Ford, or Dodge, with minimum trim packages as follows: 

a. Chevrolet 1500 Custom Trail Boss or higher model 

b. Ford XL-STX or higher model 

c. Dodge 1500 Big Horn/Longhorn or higher model 

 
 
 
BIDDERS CERTIFICATION: 
 
I, the undersigned, by signing the following statement agree that I have read and 
understand all of the terms and conditions, specifications, and requirements contained on 
each page of this Invitation to Bid. I also understand that if this bid is accepted by the City 
of Sherman that all of the terms and conditions, specifications, and requirements 
submitted in my bid and any additions, changes, or deletions made during negotiations 
will be made a part of this bid under a binding contract between my company and the City 
of Sherman, Texas. I also certify that this bid is made without previous understanding, 
agreement, or connection with any person, firm, or corporation making a bid for the same 
materials, and is in all fair and without collusion or fraud: 
 
OUR company is a (Check One): 
 
___ Corporation (The bid MUST be signed by an Officer of the company) 
___ Partnership (The bid MUST be signed by a General Partner) 
___ Joint Venture (The bid MUST be signed by an Officer of the company) 
___ Sole Proprietor (The bid MUST be signed by the Owner) 
 
 
Company Name: __________________________________ 
 
Address of Principal Place of Business: 
 
_________________________________________________ 
 
_________________________________________________ 
 
 
Mailing Address (if different): 
_________________________________________________ 
 
_________________________________________________ 



 

 
 
Phone: ___________________________________________ 
 
Fax: _____________________________________________ 
 
Email: ___________________________________________ 
 
 
Authorized Representative: __________________________ 
 
Signature: ________________________________________ 
 
Date: ____________________________________________ 
 
Acknowledgement of Addenda (if any):  #1 ____ #2 ____ #3 ____ 
 

 

 
 

 
BID FORM 

 
Bidder accepts all of the terms and conditions set forth in the Advertisement for Bid and the Bid 
Specification Package.  
  
 

 
Total Price for Four (4) New Half-Ton Trucks 
 INCLUDING all fees:                                             $ ______________________ 
 
       
  
 
 
 
 
Signature of Bidder  ______________________________________________ 
 
 
Bidder  (print name)  _____________________________________________ 
 

 
 



 

 
 
 

Contractor References 

 

Customer Name:  ___________________________________________________________ 

Address:  _________________________________________________________________ 

Contact:  ____________________________ Telephone #:  __________________________ 

Scope of work performed:  ____________________________________________________ 

Length of Service:  __________________________________________________________ 

 

 

Customer Name:  ___________________________________________________________ 

Address:  _________________________________________________________________ 

Contact:  ____________________________ Telephone #:  __________________________ 

Scope of work performed:  ____________________________________________________ 

Length of Service:  __________________________________________________________ 

 

 

Customer Name:  ___________________________________________________________ 

Address:  _________________________________________________________________ 

Contact:  ____________________________ Telephone #:  __________________________ 

Scope of work performed:  ____________________________________________________ 

Length of Service:  __________________________________________________________ 

 

 

 

 

 

 

 



 

 
   Exhibit C 

City’s Insurance Requirements 
 

I. GENERAL INSURANCE REQUIREMENTS –  

 

A. All policies shall name the City of Sherman, its officers, agents, representatives and employees as additional 

insureds as to all applicable coverages with the exception of workers compensation insurance. 

 

B. Such policies shall require the provision of written notice to City at least thirty (30) days prior to cancellation, 

non-renewal or material modification of any policies, evidenced by return receipt or United States Certified 

Mail. 

 

C. Such policies shall provide for a waiver of subrogation against City for injuries, including death, property 

damage or any other loss to the extent the same is covered by the proceeds of the insurance. 

 

II. INSURANCE COMPANY QUALIFICATION – All insurance companies providing the required insurance shall be 

authorized to transact business in the State of Texas, and shall have a minimum rating of “A” by A.M. Best’s Key Rating 

Guide, or other equivalent rating service(s). 

 

III. CERTIFICATE OF INSURANCE – A Certificate of Insurance and all applicable endorsement(s) evidencing the required 

insurance shall be submitted prior to commencing work under this Agreement.  If the Agreement is renewed or extended 

by City, a Certificate of Insurance and all applicable endorsement(s) shall also be provided to City prior to the date the 

Agreement is renewed or extended. 

 

IV. INSURANCE CHECKLIST – “X” means that the following coverage is required for this Agreement. 

 Coverage Required  Limits 

    

_X_ 1. Worker’s Compensation & 

Employer’s Liability 

 ▪ Statutory Limits of the State of Texas 

    

_X_ 2. General Liability  ▪ Minimum $1,000,000.00 each occurrence; 

▪ Minimum $2,000,000.00 in the aggregate. 

    

_ _  

 

 

 

 

3. XCU Coverage  ▪ Minimum $1,000,000.00 each occurrence;  

▪ Minimum $2,000,000.00 in the aggregate. 

    

___ 

 

 

 

 

4. Professional Liability  ▪ Minimum $1,000,000.00 each claim; 

 

▪ Minimum $2,000,000.00 in the    aggregate. 

    

___ 

 

5. Umbrella Coverage or Excess 

Liability Coverage 

 ▪ An amount of $ 2,000,000.00. 

  

_X_ 6. City and its officers, agents, representatives and employees named as additional insured on General 

Liability Policy, as provided above.  This coverage is primary to all other coverage City may 

possess. 

    

_X_ 

 

7. General Liability Insurance provides for a Waiver of Subrogation against City for injuries, 

including death, property damage, or any other loss to the extent that same is covered by the 

proceeds of the insurance.  All insurance policies that are required to name City as an additional 

insured must be endorsed to read as primary and non-contributory coverage regardless of the 

application of other insurance. 

 

    



 

_X_ 8. Thirty (30) days’ notice of cancellation, non-renewal, or material change required.  The words 

“endeavor to” and “but failure” (to end of sentence) are to be eliminated from the Notice of 

Cancellation provision on standard ACORD certificates. 

    

_X_ 9. Insurance company has a minimum rating of “A” by A.M. Best’s Key Rating Guide, or other 

equivalent rating service(s). 

    

_X_ 10. The Certificate of Insurance must state the project title. 

    

___ 11.  Other Insurance Requirements (State Below): 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



 

 

Exhibit D 
Affidavit of No Prohibited Interest 

 

THE STATE OF _____________  § 

THE COUNTY OF ___________  § 

I, __________________, an authorized agent of Contractor, make this affidavit and hereby under oath 
state the following: 
 
I, and/or a person or persons related to me, have the following interest in a business entity that would be 
affected by the work or decision under this Agreement (Check all that apply): 
 
  Ownership of ten percent (10%) or more of the voting shares of the business  
  entity. 
  Ownership of Twenty-Five Thousand and 00/100 Dollars ($25,000) or  

more of the fair market value of the business entity. 

  Funds received from the business entity exceed ten percent (10%) of my  
  income for the previous year. 

  Real property is involved, and I have an equitable or legal ownership with  
  a fair market value of at least Twenty-Five Thousand and 00/100 Dollars 

($25,000). 
  A relative of mine has a substantial interest in the business entity or  
  property that would be affected by my business decision of the public body  
  which I am a member.  

  Other:         . 

  None of the Above. 

 
Upon filing this affidavit with the City of Sherman, Texas, I further affirm that no relative of mine, in the 
first degree by consanguinity or affinity, as defined in Chapter 573, TEX. GOV’T CODE, as amended, is 
a member of a public body which took action on the agreement. 
 
Signed this   day of __________________, 202_. 
 
  __________________ 
  Signature of Official/Title 
 
 BEFORE ME, the undersigned authority, this day personally appeared __________________, and 
on oath stated that the facts hereinabove stated are true to the best of his/her knowledge or belief. 
  
 Sworn to and subscribed before me on this     day of ______________, 202_. 
   

     ___________________________________________ 
     Notary Public in and for the State of _____________ 
     My commission expires: ______________________ 

 

 

 



CONFLICT OF INTEREST QUESTIONNAIRE
For vendor doing business with local governmental entity

FORM CIQ

OFFICE USE ONLY

Date Received

This questionnaire reflects changes made to the law by H.B. 23, 84th Leg., Regular Session.

This questionnaire is being filed in accordance with Chapter 176, Local Government Code, by a vendor who
has a business relationship as defined by Section 176.001(1-a) with a local governmental entity and the
vendor meets requirements under Section 176.006(a).

By law this questionnaire must be filed with the records administrator of the local governmental entity not later
than the 7th business day after the date the vendor becomes aware of facts that require the statement to be
filed.  See Section 176.006(a-1), Local Government Code.

A vendor commits an offense if the vendor knowingly violates Section 176.006, Local Government Code. An
offense under this section is a misdemeanor.

1 Name of vendor who has a business relationship with local governmental entity.

2
Check this box if you are filing an update to a previously filed questionnaire. (The law requires that you file an updated

completed questionnaire with the appropriate filing authority not later than the 7th business day after the date on which

you became aware that the originally filed questionnaire was incomplete or inaccurate.)

3 Name of local government officer about whom the information is being disclosed.

        Name of Officer

4 Describe each employment or other business relationship with the local government officer, or a family member of the
officer, as described by Section 176.003(a)(2)(A).  Also describe any family relationship with the local government officer.
Complete subparts A and B for each employment or business relationship described.  Attach additional pages to this Form
CIQ as necessary.

A. Is the local government officer or a family member of the officer receiving or likely to receive taxable income,
other than investment income, from the vendor?

  Yes   No

B. Is the vendor receiving or likely to receive taxable income, other than investment income, from or at the direction
of the local government officer or a family member of the officer AND the taxable income is not received from the
local governmental entity?

  Yes   No

5 Describe each employment or business relationship that the vendor named in Section 1 maintains with a corporation or
other business entity with respect to which the local government officer serves as an officer or director, or holds an

6
Check this box if the vendor has given the local government officer or a family member of the officer one or more gifts
as described in Section 176.003(a)(2)(B), excluding gifts described in Section 176.003(a-1).

7

Signature of vendor doing business with the governmental entity Date

ownership interest of one percent or more.

Form provided by Texas Ethics Commission www.ethics.state.tx.us Revised 1/1/2021



Revised 1/1/2021Form provided by Texas Ethics Commission www.ethics.state.tx.us

CONFLICT OF INTEREST QUESTIONNAIRE

       For vendor doing business with local governmental entity

A complete copy of Chapter 176 of the Local Government Code may be found at http://www.statutes.legis.state.tx.us/
Docs/LG/htm/LG.176.htm. For easy reference, below are some of the sections cited on this form.

Local Government Code § 176.001(1-a): "Business relationship" means a connection between two or more parties
based on commercial activity of one of the parties.  The term does not include a connection based on:

(A) a transaction that is subject to rate or fee regulation by a federal, state, or local governmental entity or an
agency of a federal, state, or local governmental entity;
(B) a transaction conducted at a price and subject to terms available to the public; or
(C) a purchase or lease of goods or services from a person that is chartered by a state or federal agency and
that is subject to regular examination by, and reporting to, that agency.

Local Government Code § 176.003(a)(2)(A) and (B):
(a) A local government officer shall file a conflicts disclosure statement with respect to a vendor if:

***
(2) the vendor:

(A) has an employment or other business relationship with the local government officer or a
family member of the officer that results in the officer or family member receiving taxable
income, other than investment income, that exceeds $2,500 during the 12-month period
preceding the date that the officer becomes aware that

(i) a contract between the local governmental entity and vendor has been executed;
or
(ii) the local governmental entity is considering entering into a contract with the
vendor;

(B) has given to the local government officer or a family member of the officer one or more gifts
that have an aggregate value of more than $100  in the 12-month period preceding the date the
officer becomes aware that:

(i) a contract between the local governmental entity and vendor has been executed; or
(ii) the local governmental entity is considering entering into a contract with the vendor.

Local Government Code § 176.006(a) and (a-1)
(a) A vendor shall file a completed conflict of interest questionnaire if the vendor has a business relationship
with a local governmental entity and:

(1) has an employment or other business relationship with a local government officer of that local
governmental entity, or a family member of the officer, described by Section 176.003(a)(2)(A);
(2) has given a local government officer of that local governmental entity, or a family member of the
officer, one or more gifts with the aggregate value specified by Section 176.003(a)(2)(B), excluding any
gift described by Section 176.003(a-1); or
(3) has a family relationship with a local government officer of that local governmental entity.

(a-1)  The completed conflict of interest questionnaire must be filed with the appropriate records administrator
not later than the seventh business day after the later of:

(1) the date that the vendor:
(A) begins discussions or negotiations to enter into a contract with the local governmental
entity; or
(B) submits to the local governmental entity an application, response to a request for proposals
or bids, correspondence, or another writing related to a potential contract with the local
governmental entity; or

(2) the date the vendor becomes aware:
(A) of an employment or other business relationship with a local government officer, or a
family member of the officer, described by Subsection (a);
(B) that the vendor has given one or more gifts described by Subsection (a); or
(C) of a family relationship with a local government officer.



 

 

 TEXAS ETHICS FORM 1295 & VERIFICATION FORM 2270 

NOTE:  TEC Form 1295 will not be required for all submitting contractors, but, will 
be required from the recommended contractor prior to award.  Verification Form 
2270 is required with all proposal submittals.  See next page for forms. 

 

 

 

 

 

 

 

 

 

 

 

 

 



INSTRUCTIONS for 
State Law Mandated Certificate of Interested Parties Form (Form 1295) 

1. Pursuant to House Bill 1295 passed by the 84th Texas Legislature (Section 2252.908, Texas 
Government Code, as amended) and formal rules released by the Texas Ethics Commission 
(TEC), all contracts with private business entities requiring approval by the Sherman City 
Council must be accompanied by an original signature unsworn declaration, Certificate of 
Interested Parties, Form 1295. 

2. Form 1295 must be completed in accordance with the TEC Rules: 
(https://www.ethics.state.tx.us/legal/ch46.html ) and Section 2252.908 of the Texas 

Government Code, as amended: 
(http://www.legis.state.tx.us/tlodocs/84R/billtext/html/HB01295F.htm).  

3. For questions or issues regarding the TEC rules and state law provisions and how Form 1295 
should be completed, please consult with your own legal counsel. 

4. In order to fill out and submit Form 1295, you will need to log in as directed on the TEC   

website: https://www.ethics.state.tx.us/whatsnew/elf info form1295.htm  

Tutorials for creating an account and for creating and submitting Form 1295 may also be 
found on this web page. 

5. Please provide the bolded information exactly as it appears below when creating your 
certificate: 

Who is the contract with? Click the button for Other 

Governmental Entity  

Agency/Entity Name: City of Sherman  

Contract ID Number: 2023-04 

Description of Goods and Services to be provided: Purchase of Four New Half-Ton 
Trucks for the Sherman Fire Department 

6. All other fields as required or as applicable to the individual vendor must be completed as 
explained in the tutorial video. 

7. Vendors must provide a signed, original signature copy of this form along with four signed, 
notarized, original signature copies of the contract no later than 14 days after Notice of 
Recommendation for Award is received. All documents shall be signed by an Officer, Director 
or other Authorized Agent of the company. If the individual signing as Authorized Agent is not 
an officer or director of the company, appropriate documentation must be included with these 
documents to confirm that the individual has the authority to bind the company contractually. 

rev. 1/26/2018

 

https://www.ethics.state.tx.us/legal/ch46.html
http://www.legis.state.tx.us/tlodocs/84R/billtext/html/HB01295F.htm).
https://www.ethics.state.tx.us/whatsnew/elf


 

VERIFICATION REQUIRED BY TEXAS GOVERNMENT CODE CHAPTER 2270 

 

By signing below, the signatory hereby verifies that the firm it represents:   

 

1. Does not boycott Israel; and, 

2. Will not boycott Israel during the term of the contract. 

 

SIGNED BY:              

Print Name & Title:             

Firm Name:             
 

Date Signed:   _________________________________________________________ 

 

 

NOTARIZATION 
 

THE STATE OF _________  ) 

     ) 

COUNTY  OF  ___________  ) 

 

 BEFORE ME, the undersigned notary public on this day personally appeared 

________________________, on behalf of ________________________________ (Company), who, being duly 

sworn, stated under oath that he/she has read the foregoing verification required by Texas Government Code 

Section 2270.002 and said statements contained therein are true and correct. 

 

 SWORN TO AND SUBSCRIBED before me on the_______day of _________, 201__. 

    __________________________________ 

    NOTARY PUBLIC IN AND  

    FOR THE STATE OF _______________ 

 

 

The following definitions apply to Texas Government Code Section 2270.001: 

 

(1)  "Boycott Israel" means refusing to deal with, terminating business activities with, or 

otherwise taking any action that is intended to penalize, inflict economic harm on, or limit commercial 

relations specifically with Israel, or with a person or entity doing business in Israel or in an Israeli -controlled 

territory, but does not include an action made for ordinary business purposes; and 

(2)  "Company" means a for-profit sole proprietorship, organization, association, corporation, 

partnership, joint venture, limited partnership, limited liability partnership, or limited liability company, 

including a wholly owned subsidiary, majority-owned subsidiary, parent company, or affiliate of those 

entities or business associations that exists to make a profit.  

 

State law requires any firm entering into an agreement or contract with the Authority to complete the 

foregoing verification.  TEX. GOV’T CODE § 2270.002. 
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   Exhibit C 

City’s Insurance Requirements 
 

I. GENERAL INSURANCE REQUIREMENTS –  

 

A. All policies shall name the City of Sherman, its officers, agents, representatives and employees as additional 

insureds as to all applicable coverages with the exception of workers compensation insurance. 

 

B. Such policies shall require the provision of written notice to City at least thirty (30) days prior to cancellation, 

non-renewal or material modification of any policies, evidenced by return receipt or United States Certified 

Mail. 

 

C. Such policies shall provide for a waiver of subrogation against City for injuries, including death, property 

damage or any other loss to the extent the same is covered by the proceeds of the insurance. 

 

II. INSURANCE COMPANY QUALIFICATION – All insurance companies providing the required insurance shall be 

authorized to transact business in the State of Texas, and shall have a minimum rating of “A” by A.M. Best’s Key Rating 

Guide, or other equivalent rating service(s). 

 

III. CERTIFICATE OF INSURANCE – A Certificate of Insurance and all applicable endorsement(s) evidencing the required 

insurance shall be submitted prior to commencing work under this Agreement.  If the Agreement is renewed or extended 

by City, a Certificate of Insurance and all applicable endorsement(s) shall also be provided to City prior to the date the 

Agreement is renewed or extended. 

 

IV. INSURANCE CHECKLIST – “X” means that the following coverage is required for this Agreement. 

 Coverage Required  Limits 

    

_X_ 1. Worker’s Compensation & 

Employer’s Liability 

 ▪ Statutory Limits of the State of Texas 

    

_X_ 2. General Liability  ▪ Minimum $1,000,000.00 each occurrence; 

▪ Minimum $2,000,000.00 in the aggregate. 

    

_ _  

 

 

 

 

3. XCU Coverage  ▪ Minimum $1,000,000.00 each occurrence;  

▪ Minimum $2,000,000.00 in the aggregate. 

    

___ 

 

 

 

 

4. Professional Liability  ▪ Minimum $1,000,000.00 each claim; 

 

▪ Minimum $2,000,000.00 in the    aggregate. 

    

___ 

 

5. Umbrella Coverage or Excess 

Liability Coverage 

 ▪ An amount of $ 2,000,000.00. 

  

_X_ 6. City and its officers, agents, representatives and employees named as additional insured on General 

Liability Policy, as provided above.  This coverage is primary to all other coverage City may 

possess. 

    

_X_ 

 

7. General Liability Insurance provides for a Waiver of Subrogation against City for injuries, 

including death, property damage, or any other loss to the extent that same is covered by the 

proceeds of the insurance.  All insurance policies that are required to name City as an additional 

insured must be endorsed to read as primary and non-contributory coverage regardless of the 

application of other insurance. 

 

    



 

_X_ 8. Thirty (30) days’ notice of cancellation, non-renewal, or material change required.  The words 

“endeavor to” and “but failure” (to end of sentence) are to be eliminated from the Notice of 

Cancellation provision on standard ACORD certificates. 

    

_X_ 9. Insurance company has a minimum rating of “A” by A.M. Best’s Key Rating Guide, or other 

equivalent rating service(s). 

    

_X_ 10. The Certificate of Insurance must state the project title. 

    

___ 11.  Other Insurance Requirements (State Below): 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



 

 

Exhibit D 
Affidavit of No Prohibited Interest 

 

THE STATE OF _____________  § 

THE COUNTY OF ___________  § 

I, __________________, an authorized agent of Contractor, make this affidavit and hereby under oath 
state the following: 
 
I, and/or a person or persons related to me, have the following interest in a business entity that would be 
affected by the work or decision under this Agreement (Check all that apply): 
 
  Ownership of ten percent (10%) or more of the voting shares of the business  
  entity. 
  Ownership of Twenty-Five Thousand and 00/100 Dollars ($25,000) or  

more of the fair market value of the business entity. 

  Funds received from the business entity exceed ten percent (10%) of my  
  income for the previous year. 

  Real property is involved, and I have an equitable or legal ownership with  
  a fair market value of at least Twenty-Five Thousand and 00/100 Dollars 

($25,000). 
  A relative of mine has a substantial interest in the business entity or  
  property that would be affected by my business decision of the public body  
  which I am a member.  

  Other:         . 

  None of the Above. 

 
Upon filing this affidavit with the City of Sherman, Texas, I further affirm that no relative of mine, in the 
first degree by consanguinity or affinity, as defined in Chapter 573, TEX. GOV’T CODE, as amended, is 
a member of a public body which took action on the agreement. 
 
Signed this   day of __________________, 202_. 
 
  __________________ 
  Signature of Official/Title 
 
 BEFORE ME, the undersigned authority, this day personally appeared __________________, and 
on oath stated that the facts hereinabove stated are true to the best of his/her knowledge or belief. 
  
 Sworn to and subscribed before me on this     day of ______________, 202_. 
   

     ___________________________________________ 
     Notary Public in and for the State of _____________ 
     My commission expires: ______________________ 
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City Council Regular Meeting E. 1.        
Meeting Date: 12/12/2022  
Prepared By: Tom Pruitt, Utility Engineer 
Approved By: Robby Hefton, City Manager

Caption:
OTHER BUSINESS
Receive an update from Pape-Dawson Engineers, Inc. for City of Sherman Major Infrastructure
Improvements Projects.

Issue:
To receive an update on the status of current and planned Major Infrastructure Improvements Projects

Background:
The City of Sherman is executing a major infrastructure improvements program to meet the fast-growing
needs of the city including industrial, commercial and residential users. The city needs to complete certain
key infrastructure projects to meet the planned industrial expansion needs of significant industrial users
before 2025.  At this time, this includes water treatment plant, pump station, transmission pipeline,
elevated storage tank and wastewater treatment plant expansion. The City hired Pape-Dawson Engineers
as the Program Manager to help deliver the collection of these projects as a program by the required
dates. Their contract was approved by the City Council on August 1, 2022.
 
This is the first City Council status update by Pape-Dawson Engineers on this task.
  
Pape-Dawson Engineers Project Manager VT Madhaven will provide a brief update on the status of
several projects, the accomplishments, upcoming activities, current program status, and individual project
status.

Origination:
Engineering Department

Financial Consideration:
There is no financial consideration related to this agenda item. 



Staff Recommendation:
There is no Council action required on this agenda item.

Alternatives:
This is an update presentation, so no alternatives apply to this agenda item.



   
City Council Regular Meeting E. 2.        
Meeting Date: 12/12/2022  
Prepared By: Tom Pruitt, Utility Engineer 
Approved By: Robby Hefton, City Manager

Caption:
* OTHER BUSINESS
Repair and Replacement of the Center Street Wastewater Aerial Crossing Under Emergency Designation

Issue:
To allow the repair and replacement of the Center Street Wastewater Aerial Crossing under emergency
designation.

Background:
The Utilities Department discovered an aerial wastewater line crossing the creek channel below Baker
Lake, just south of Center Street, in need of immediate repair or replacement. Preliminary design from the
Freeman-Millican, Inc. recommends emergency replacement. The aerial wastewater line is sagging and
appears in imminent failure. The Engineering Department has directed Hayes Construction to undertake
temporary support and subsequent repairs. Hayes Construction has already supported the existing line and
has begun construction on the final solution. Hayes Construction will be used to complete the work for
replacement as soon as possible.

Origination:
Engineering Department

Financial Consideration:
The cost to repair and replace the wastewater line is estimated to be $307,950.00. The City's Utility
Improvement Fund will be utilized to fund the repairs, then be reimbursed from the 2023 GTUA Open
Market Bond proceeds. Work will include new wastewater line casing, piers, 2 new manholes, and 1
manhole rehab.

Staff Recommendation:
It is recommended that the emergency repair and replacement to the Center Street Wastewater Aerial
Crossing be approved and that the City Manager be authorized to execute any required contract
documents. 



Alternatives:
As may be directed by the City Council

Attachments
Quote 
Unsigned - Agreement 
Location Map 



Hayes Construction, LLC.

205 Cody Lane

Sherman, TX 75092

Tel 214.551.9040	 


Background: The aerial 18” sewer crossing south of Center St. has deteriorated to the point that the top portion of the steel 
has holes in it.  We have placed a temporary steel support under the line until new construction can be completed.  

New construction will consist of new concrete piers on both sides of the creek with 30” steel casing crossing and a new 18” 
sewer line.  The existing terrain on the south side of the creek is too hazardous for concrete trucks and pier drilling 
equipment, therefore a low water crossing had to be constructed with 48” steel culvert.  Once temporary access is 
complete, the steel cased piers can be drilled and poured.  A concrete manhole will be built on the south side of the creek to 
intercept the existing sewer line and make the transition from existing to new sewer line.  Once this step is complete, two 
additional manholes and approx 130Lf of 18” sewer line will be replaced due to deterioration of manholes.  Below is an 
approx cost estimate for this scope of work.  

*Please note: This estimate is for items as discussed and does not include any unforeseen obstacles or additional work.  To 
date, the temporary pipe support and the low water crossing are both in place. The 18” pipe, bends, casing spacers, steel 
pipe and casing pipe is on site. The steel saddles are in the process of being custom designed and the pipe and manholes on 
Phase II have been ordered. 

11.28.2022

ESTIMATE FOR PROJECT NAME

City of Sherman

220 W. Mulberry St.

Sherman, TX 75091

Pebblebrook, Center St. Emergency Aerial Crossing

SCOPE OF WORK

PHASE I TOTAL

Mobilization and bonding LS $‎	 20,000.00

Traffic Control LS $‎	 2,000.00

Temporary support: labor and material LS $‎	 3,200.00

Low water crossing: 48” x 40’ steel culvert, 40 yds of 5” rock, excavation for 2ea 
pads for drilling and move approx 700yds of dirt for low water crossing LS $‎	 19,200.00

Manhole on south for transition with Raven 405 lining LS $‎	 16,000.00

2ea piers approx 30” diameter x 20’ vertical length with steel casing, rebar, 
concrete, labor $ 14,800.00/ea $‎	 29,600.00

Install 80’ of 30” x 0.375 wall steel casing with casing spacers LS $‎	 18,000.00

2ea steel saddles to secure crossing to piers: saddles custom built to spec- design 
approval still pending $ 6,000.00/ea $‎	 12,000.00

Place approx 140Lf of 18” sewer line with tie ins, includes labor and materials $ 355.00/Lf $‎	 49,700.00

Remove existing concrete encased 18” sewer pipe LS $‎	 8,000.00

Bypass set up ***if necessary*** LS $‎	 8,500.00



       

Bypass pump ***if necessary, estimated time of 2 weeks*** $ 3,400.00/per week $‎	 6,800.00

Remove low water crossing and restore area back to original condition (can not be 
done until Phase 2 is complete) LS $‎	 8,300.00

PHASE I TOTAL

PHASE I TOTAL $‎	 201,300.00

PHASE II TOTAL

Site excavation (FL 20’3.5” North MH, FL 19’4” South MH)- there is a rise between 
the two manholes of more than 10’, which will be approx 30’ cover.  We will need 
to cut path down for safe working

LS $‎	 6,500.00

Trench safety LS $‎	 4,500.00

Place 130Lf 18” sewer, labor and material $ 355.00/Lf $‎	 46,150.00

Remove 2ea existing MH and place 2ea new fiberglass MHs $ 23,000.00/ea $‎	 46,000.00

Restore area to original condition LS $‎	 3,500

PHASE II TOTAL $‎	 106,650.00

TOTAL ESTIMATE 
FOR PROJECT $‎	 307,950.00

ESTIMATED DAYS 120
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AGREEMENT 

 
THIS AGREEMENT is by and between the CITY OF SHERMAN, TEXAS, a home-rule 

municipality (the “CITY”), and Hayes Construction, LLC, a limited liability company (the 

“CONTRACTOR”). CITY and CONTRACTOR are sometimes referred to collectively as the 

“parties” or individually as a “party.”   

 
CITY and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth and 

other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, agree as follows: 

 

Article 1. WORK 

 

CONTRACTOR shall complete all Work as specified or indicated in the Contract Documents and 

shall furnish all personnel, labor, equipment, supplies and all other items necessary to provide the 

services and deliverables as specified by the terms and conditions of the Contract Documents. The 

Work project is generally described as follows: 

 

Center Street Wastewater Aerial Crossing – Emergency Designation 

 

Article 2. ENGINEER 

 

The Project has been designed by Freeman-Millican, Inc., Dallas, Texas, who is hereinafter called 

ENGINEER and who is to act as CITY'S representative, assume all duties and responsibilities and 

have the rights and authority assigned to ENGINEER in the Contract Documents in connection 

with completion of the Work in accordance with the Contract Documents. 

 

Article 3. CONTRACT TIME 

 

3.1 The Work will be substantially completed and ready for final payment within     120    

calendar days from the date when the Contract Time commences to run, as provided in the 

Special Conditions.  

 

3.2 Liquidated Damages. CITY and CONTRACTOR recognize that time is of the essence of 

this Agreement and that CITY will suffer financial loss and actual damages if the Work is 

not completed within the time specified above, plus any extensions thereof allowed in 

accordance with the Special Conditions. The parties also recognize the delays, expense and 

difficulties involved in proving in a legal or arbitration proceeding the actual loss and 

damages suffered by CITY if the Work is not completed on time. The exact amount of such 

loss and damages will be difficult to ascertain. Accordingly, instead of requiring any such 

proof, CITY and CONTRACTOR agree that CONTRACTOR shall pay CITY $  20.00   

for each calendar day in which the Work is not completed, not as a penalty but as liquidated 

damages for the loss and damages that would be suffered by CITY as a result of delay for 

each and every calendar day that the CONTRACTOR shall have failed to have completed 

the Work as required herein 

 



Article 4. CONTRACT PRICE 

 

CITY shall pay CONTRACTOR for completion of the Work in accordance with the Contract 

Documents in current funds as follows: 

 

At the unit prices shown on the Quote included in the Contract Documents. 

 

Article 5. PAYMENT PROCEDURES 

 

CONTRACTOR shall submit Applications for Payment in accordance with the Special 

Conditions. Applications for Payment will be processed by ENGINEER, as provided in the Special 

Provisions. 

 

CONTRACTOR and CITY acknowledge and agree that the continuation of this Agreement after 

the close of any given fiscal year of CITY, which fiscal year ends on September 30th of each year, 

shall be subject to Sherman City Council approval. In the event that the Sherman City Council 

does not approve the appropriation of funds for this Agreement, the Agreement shall terminate at 

the end of the fiscal year for which funds were appropriated, and the parties shall have no further 

obligations hereunder, except that CITY shall be obligated to pay monies owed CONTRACTOR 

for Services it has provided pursuant to this Agreement through the end of that fiscal year provided 

that CONTRACTOR is not in breach of this Agreement. 

 

The CITY shall retain 5% of the amount of each payment until final completion and acceptance of 

all Work covered by the Contract Documents. When the Work is substantially complete, the 

retained amount may be reduced to 2%, at the CITY'S discretion. 

 

Article 6. INTEREST 

 

If the contract amount of this contract is less than $5,000,000, no interest will be paid to the 

CONTRACTOR on retained money. When the contract amount exceeds $5,000,000, no interest 

will be paid unless required by law. 

 

Article 7. CONTRACTOR'S REPRESENTATIONS 

 

In order to induce CITY to enter into this Agreement, CONTRACTOR makes the following 

representations: 

 

7.1 CONTRACTOR has familiarized itself with the nature and extent of the Contract 

Documents, Work, site, locality, and all local conditions and Laws and Regulations that, 

in any manner, may affect cost, progress, performance or furnishing of the Work. 

 

7.2 CONTRACTOR has carefully studied all reports of explorations and tests of subsurface 

conditions and drawings of physical conditions, if any, which are contained or identified 

in the Contract Documents, and accepts the determination set forth in the Contract 

Documents of the extent of the technical data contained in such reports and drawings upon 

which CONTRACTOR is entitled to rely. 



 

7.3 CONTRACTOR has obtained and carefully studied (or assumes responsibility for 

obtaining and carefully studying) all such examinations, investigations, explorations, tests, 

reports and studies in addition to, or to supplement, those referred to above, which pertain 

to the subsurface or physical conditions at or contiguous to the site, or otherwise may affect 

the cost, progress, performance or furnishing of the Work as CONTRACTOR considers 

necessary for the performance or furnishing of the Work at the Contract Price, within the 

Contract Time and in accordance with the other terms and conditions of the Contract 

Documents, and no additional examinations, investigations, explorations, tests, reports, 

studies or similar information or data are, or will be, required by CONTRACTOR for such 

purposes. 

 

7.4 CONTRACTOR has reviewed and checked all information and data shown or indicated on 

the Contract Documents with respect to existing Underground Facilities at or contiguous 

to the site and assumes responsibility for the accurate location of all Underground 

Facilities, whether indicated in the Contract Documents, or not. No additional 

examinations, investigations, explorations, tests, reports, studies or similar information or 

data in respect of said Underground Facilities are, or will be, required by CONTRACTOR 

in order to perform and furnish the Work at the Contract Price, within the Contract Time 

and in accordance with the other terms and conditions of the Contract Documents. 

 

7.5 CONTRACTOR has correlated the results of all such observations, examinations, 

investigations, explorations, tests, reports and studies with the terms and conditions of the 

Contract Documents. 

 

7.6 CONTRACTOR has given ENGINEER written notice of all conflicts, errors or 

discrepancies that he has discovered in the Contract Documents and the written resolution 

thereof by ENGINEER is acceptable to CONTRACTOR.  

 

7.7 CONTRACTOR has reviewed and fully agrees to the limitation of liability provisions 

included in the Special Provisions. 

 

7.8 CONTRACTOR certifies that they are eligible to be awarded government contracts. 

CONTRACTOR also certifies that any agreement entered into with a subcontractor will 

contain a clause stating that the subcontractor is eligible to be awarded government 

contracts. 

 

Article 8. CONTRACT DOCUMENTS 

 

The “Contract Documents,” which comprise the entire agreement between CITY and 

CONTRACTOR concerning the Work, consist of the following: 

 

8.1 This Agreement 

8.2 Certifications Required by Texas Law 

8.3 Suspension and Debarment Certification 

8.4 Agenda Item 



8.5 Request for Quotation 

8.6 Quotation 

8.7 Form 1295, Certificate of Interested Parties 

8.8 Certificate of Insurance 

8.9 Performance Bond and POA 

8.10 Payment Bond and POA 

8.11 Notice to Proceed 

8.12 Maintenance Bond and POA 

8.13 Closeout Documents 

8.14 Davis-Bacon Wage Determinations 

8.15 Special Conditions 

8.16 Technical Specification prepared or issued by Freemen-Millican 11/15/2022 

8.17 Drawings, consisting of sheets numbered 1 through 6, inclusive with each sheet bearing 

the following general title: City of Sherman, 18” Pebblebrook Aerial Crossing 

Replacement Construction. 

8.18 The following, which may be delivered or issued after the Effective Date of the Agreement 

and are not attached hereto: 

 

All written Amendments, change orders, and other documents amending, 

modifying, or supplementing the Contract Documents pursuant to the Special 

Conditions. The parties understand and agree that deviations or modifications to 

the scope of Work described in the Contract Documents, in the form of one or more 

written Contingency Change Allowance or also change orders, may be authorized 

from time to time by CITY (“Change Orders”). “Extra” work, “claims” invoiced as 

“extra” work or “claims” which have not been issued as a duly executed, written 

Change Orders by the Sherman City Manager or his designee will not be authorized 

for payment and/or shall not become part of this Agreement. A duly executed, 

written Change Order shall be preceded by the City Council’s authorization for the 

City Manager to execute said Change Order. CONTRACTOR agrees that CITY’S 

project managers are authorized to issue Contingency Allowance Authorization but 

CITY’S project managers, superintendents and/or inspectors not authorized to issue 

verbal or written Change Orders.   

 

There are no contract Documents other than those listed above in this Agreement. The Contract 

Documents may only be amended, modified or supplemented, as outlined in this Contract. 

 

Article 9. INDEMNITY 

 

CONTRACTOR HEREBY RELEASES AND SHALL DEFEND, INDEMNIFY AND HOLD HARMLESS 

CITY AND ITS CITY COUNCIL MEMBERS, OFFICERS, AGENTS, REPRESENTATIVES AND 

EMPLOYEES (COLLECTIVELY REFERRED TO AS “CITY” FOR PURPOSES OF THIS SECTION) FROM 

AND AGAINST ALL DAMAGES, INJURIES (WHETHER IN CONTRACT OR IN TORT, INCLUDING 

PERSONAL INJURY AND DEATH), CLAIMS, PROPERTY DAMAGES (INCLUDING LOSS OF USE), 

LOSSES, DEMANDS, SUITS, ACTIONS, JUDGMENTS, LIENS, COSTS AND EXPENSES, INCLUDING 

REASONABLE ATTORNEY’S FEES AND EXPENSES (INCLUDING ATTORNEY’S FEES AND EXPENSES 

INCURRED IN ENFORCING THIS SECTION), THAT IN WHOLE OR IN PART ARISE OUT OF OR ARE 



CONNECTED WITH GOODS AND/OR SERVICES PROVIDED BY CONTRACTOR, ITS OFFICERS, 

AGENTS, REPRESENTATIVES, EMPLOYEES, SUBCONTRACTORS, LICENSEES, INVITEES OR ANY 

OTHER THIRD PARTIES FOR WHOM CONTRACTOR IS LEGALLY RESPONSIBLE (COLLECTIVELY 

REFERRED TO AS “CONTRACTOR” FOR PURPOSES OF THIS SECTION) PURSUANT TO THIS 

AGREEMENT AND/OR THE NEGLIGENT, GROSSLY NEGLIGENT AND/OR INTENTIONAL WRONGFUL 

ACT AND/OR OMISSION OF CONTRACTOR IN ITS/THEIR PERFORMANCE OF THIS AGREEMENT, 

REGARDLESS OF THE JOINT OR CONCURRENT NEGLIGENCE OF CITY (COLLECTIVELY, 

“CLAIMS”). THIS INDEMNIFICATION PROVISION AND THE USE OF THE TERM “CLAIMS” IS ALSO 

SPECIFICALLY INTENDED TO APPLY TO, BUT IS NOT LIMITED TO, ANY AND ALL CLAIMS, WHETHER 

CIVIL OR CRIMINAL, BROUGHT AGAINST CITY BY ANY GOVERNMENT AUTHORITY OR AGENCY 

RELATED TO ANY PERSON PROVIDING SERVICES UNDER THIS AGREEMENT THAT ARE BASED ON 

ANY FEDERAL IMMIGRATION LAW AND ANY AND ALL CLAIMS, DEMANDS, DAMAGES, ACTIONS 

AND CAUSES OF ACTION OF EVERY KIND AND NATURE, KNOWN AND UNKNOWN, EXISTING OR 

CLAIMED TO EXIST, RELATING TO OR ARISING OUT OF ANY EMPLOYMENT RELATIONSHIP 

BETWEEN CONTRACTOR AND ITS EMPLOYEES OR SUBCONTRACTORS AS A RESULT OF THAT 

SUBCONTRACTOR’S OR EMPLOYEE’S EMPLOYMENT AND/OR SEPARATION FROM EMPLOYMENT 

WITH CONTRACTOR, INCLUDING BUT NOT LIMITED TO ANY DISCRIMINATION CLAIM BASED 

ON SEX, SEXUAL ORIENTATION OR PREFERENCE, RACE, RELIGION, COLOR, NATIONAL ORIGIN, 

AGE OR DISABILITY UNDER FEDERAL, STATE OR LOCAL LAW, RULE OR REGULATION, AND/OR 

ANY CLAIM FOR WRONGFUL TERMINATION, BACK PAY, FUTURE WAGE LOSS, OVERTIME PAY, 

EMPLOYEE BENEFITS, INJURY SUBJECT TO RELIEF UNDER THE WORKERS’ COMPENSATION ACT 

OR WOULD BE SUBJECT TO RELIEF UNDER ANY POLICY FOR WORKERS COMPENSATION 

INSURANCE, AND ANY OTHER CLAIM, WHETHER IN TORT, CONTRACT OR OTHERWISE.   

 

IN ITS SOLE DISCRETION, CITY SHALL HAVE THE RIGHT TO APPROVE OR SELECT DEFENSE 

COUNSEL TO BE RETAINED BY CONTRACTOR IN FULFILLING ITS OBLIGATION HEREUNDER TO 

DEFEND AND INDEMNIFY CITY, UNLESS SUCH RIGHT IS EXPRESSLY WAIVED BY CITY IN 

WRITING. CITY RESERVES THE RIGHT TO PROVIDE A PORTION OR ALL OF ITS OWN DEFENSE; 

HOWEVER, CITY IS UNDER NO OBLIGATION TO DO SO. ANY SUCH ACTION BY CITY IS NOT TO BE 

CONSTRUED AS A WAIVER OF CONTRACTOR’S OBLIGATION TO DEFEND CITY OR AS A 

WAIVER OF CONTRACTOR’S OBLIGATION TO INDEMNIFY CITY PURSUANT TO THIS 

AGREEMENT. CONTRACTOR SHALL RETAIN CITY-APPROVED DEFENSE COUNSEL WITHIN 

SEVEN (7) BUSINESS DAYS OF CITY’S WRITTEN NOTICE THAT CITY IS INVOKING ITS RIGHT TO 

DEFENSE OR INDEMNIFICATION UNDER THIS AGREEMENT. IF CONTRACTOR FAILS TO RETAIN 

COUNSEL WITHIN SUCH TIME PERIOD, CITY SHALL HAVE THE RIGHT TO RETAIN DEFENSE 

COUNSEL ON ITS OWN BEHALF, AND CONTRACTOR SHALL BE LIABLE FOR ALL COSTS 

INCURRED BY CITY.  

 

THE RIGHTS AND OBLIGATIONS CREATED BY THIS SECTION SHALL SURVIVE TERMINATION OF 

THIS AGREEMENT. 

 

Article 10. LIABILITY 

 

To the fullest extent permitted by law, CONTRACTOR shall be fully and solely responsible and 

liable for its own acts and omissions, including those of its officers, agents, representatives, 

employees, subcontractors, licensees, invitees and all other parties performing services for or on 



behalf of CONTRACTOR under this Agreement, and for any and all damage to CONTRACTOR’s 

equipment and other property. CITY assumes no such responsibility or liability. CITY shall have 

no such responsibility or liability to either CONTRACTOR or its officers, agents, representatives, 

employees, subcontractors, licensees, invitees or other persons.  

 

Article 11. TERMINATION 

 

CITY is entitled to terminate this Agreement at any time for any reason or for no reason by giving 

CONTRACTOR at least thirty (30) days’ prior written notice of the termination date. 

 

CITY is entitled to terminate this Agreement immediately on breach of any term or provision of 

the Contract Documents by CONTRACTOR. If at any time during the term of this Agreement, 

CONTRACTOR shall fail to commence the work in accordance with the provisions of the Contract 

Documents or fail to diligently perform the work in an efficient, timely and careful manner and in 

strict accordance with the provisions of the Contract Documents, then CITY shall have the right 

to terminate this Agreement. Any such act by CITY shall not be deemed a waiver of any other 

right or remedy of CITY. 

 

The rights and remedies provided by this Agreement are cumulative, and the use of any one right 

or remedy by either party shall not preclude or waive its rights to use any or all other remedies. 

These rights and remedies are given in addition to any other rights the parties may have by law, 

statute, ordinance, or otherwise. 

 

Article 12. MISCELLANEOUS 

 

12.1 Terms used in the Agreement will have the meanings indicated in the Special Provisions. 

 

12.2 No assignment by a party hereto of any rights under or interests in the Contract Documents 

will be binding on another party hereto without the written consent of the party sought to 

be bound; and specifically, but without limitation, monies that may become due and monies 

that are due, may not be assigned without such consent (except to the extent that the effect 

of this restriction may be limited by law), and unless specifically stated to the contrary in 

any written consent to an assignment, no assignment will release or discharge the assignor 

from any duty or responsibility under the Contract Documents. 

 

12.3 CONTRACTOR acknowledges and agrees that the existence of a prohibited interest during 

the term of this Agreement will render this Agreement voidable. CONTRACTOR further 

acknowledges and agrees that it also is aware of, and will abide by, the vendor disclosure 

requirements set forth in Chapter 176 of the Texas Local Government Code, as amended. 

 

12.4 Each party represents and warrants to the other that it has the full power and authority to 

enter into and fulfill the obligations of this Agreement. The respective signatories to this 

Agreement, by affixing their signatures hereto, warrant and represent that they have the 

authority to bind their respective parties as duly authorized representatives thereof. 

 



12.5  The parties acknowledge and agree that, in executing and performing this Agreement, 

CITY has not waived, nor shall be deemed to have waived, any defense or immunity, 

including governmental, sovereign and official immunity, that would otherwise be 

available to it against claims arising in the exercise of governmental powers and functions. 

By entering into this Agreement, the parties do not create any obligations, express or 

implied, other than those set forth herein. 

 

12.6  In the event that a term, condition or provision of this Agreement is determined to be 

invalid, illegal, void, unenforceable or unlawful by a court of competent jurisdiction, then 

that term, condition or provision shall be deleted and the remainder of the Agreement shall 

remain in full force and effect as if such invalid, illegal, void, unenforceable or unlawful 

provision had never been included in this Agreement. 

 

12.7 If either party files any action or brings any proceeding against the other arising from this 

Agreement, then as between CITY and CONTRACTOR, the prevailing party shall be 

entitled to recover as an element of its costs of suit, and not as damages, reasonable and 

necessary attorneys’ fees and litigation expenses both at trial and on appeal, subject to the 

limitations set forth in TEX. LOC. GOV’T CODE § 271.153, as it exists or may be 

amended, if applicable. 

 

12.8 The laws of the State of Texas shall govern the interpretation, validity, performance and 

enforcement of this Agreement, without regard to conflict of law principles. This 

Agreement is performable in Grayson County, Texas, and the exclusive venue for any 

action arising out of this Agreement shall be a court of appropriate jurisdiction in Grayson 

County, Texas. 

 

12.9 Waiver by either party of any breach of this Agreement, or the failure of either party to 

enforce any of the provisions of this Agreement, at any time, shall not in any way affect, 

limit, or waive such party’s right thereafter to enforce and compel strict compliance. 

 

12.10 CONTRACTOR covenants and agrees that CONTRACTOR is an independent contractor 

and not an officer, agent, servant or employee of CITY; that CONTRACTOR shall have 

exclusive control of and exclusive right to control the details of the work performed 

hereunder and all persons performing the same; that the doctrine of respondent superior 

shall not apply as between CITY and CONTRACTOR, its officers, agents, employees, 

contractors, subcontractors and consultants; and that nothing herein shall be construed as 

creating a partnership or joint enterprise between CITY and CONTRACTOR. 

 

12.11 This Agreement shall be deemed drafted equally by all parties hereto. The language of all 

parts of this Agreement shall be construed as a whole according to its fair meaning, and 

any presumption or principle that the language herein is to be construed against any party 

shall not apply. Headings in this Agreement are for the convenience of the parties and are 

not intended to be used in construing this document. 

 

12.12 This Agreement may be executed in a number of identical counterparts, each of which shall 

be deemed an original for all purposes. An electronic mail and/or facsimile signature will 



also be deemed to constitute an original if properly executed and delivered to the other 

party. 

 

12.13 CITY and CONTRACTOR each binds itself, its partners, successors, assign, and legal 

representatives to the other party hereto, its partners, successors, assign and legal 

representatives in respect of all covenants, agreements and obligations contained in the 

Contract Documents. 

 

Article 13. OTHER PROVISIONS 

 

None. 



IN WITNESS WHEREOF, CITY and CONTRACTOR have signed this Agreement in multiple 

copies. One counterpart each has been delivered to CITY, CONTRACTOR and ENGINEER. All 

portions of the Contract Documents have been signed or identified by CITY and CONTRACTOR 

or by ENGINEER on their behalf. The date this Agreement is signed by the last party to sign it (as 

indicated by the date associated with that party’s signature below) will be deemed the effective 

date of this Agreement (the “Effective Date”).  

 

CITY: CITY OF SHERMAN, TEXAS  CONTRACTOR:____________________ 

 

_______________________________  __________________________________ 

 

By: ____________________________  By: _______________________________ 

 

Date: ________________________   Date: ________________________  

 

        (Corporate Seal) 

 

Attest: __________________________  Attest: ____________________________ 

 

Address for giving notices:    Address for giving notices: 

 

________________________________  __________________________________ 

 

________________________________  __________________________________ 

 

 
 





   
City Council Regular Meeting E. 3.        
Meeting Date: 12/12/2022  
Prepared By: Tom Pruitt, Utility Engineer 
Approved By: Robby Hefton, City Manager

Caption:
* OTHER BUSINESS
Woods Street Wastewater Repair Under Emergency Designation

Issue:
To approve the repair and replacement of the Woods Street Wastewater under emergency designation.

Background:
City staff discovered a section of collapsed wastewater main along Wood Street between Birge and
Fischer. This section of main has caused maintenance issues for the Utility Division and has been on a
regular jetting schedule. The existing main is deep in this location and staff determined it best to have a
utility contractor perform this work rather than city crews. The current condition of the main continues to
place nearby customers at risk of backing up and is being replaced under an emergency declaration by
city staff. The engineering design calls for the replacement of two manholes and replaces approximately
330 LF of 8” PVC wastewater main.

Origination:
Engineering Department

Financial Consideration:
The cost to repair and replace the wastewater line is estimated to be $303,585.00  The City's Utility
Improvement Fund will be utilized to fund the repairs.

Staff Recommendation:
It is recommended that the emergency repair and replacement to the Woods Street Wastewater Line be
approved and that the City Manager be authorized to execute any required contract documents.

Alternatives:
As may be directed by the City Council 



Attachments
Quote 
Unsigned - Agreement 
Location Map 



ESTIMATE

Hayes Construction, LLC.

205 Cody Ln
Sherman, TX 75092

lara@hayesconstruction.org
+1 4695127290

City of Sherman

Bill to

City of Sherman
220 W. Mulberry Street
Sherman, Texas 75090

Estimate details

Estimate no. : Wood St
Estimate date : 11/15/22

AmountProduct or service

1. Mobilization $20,000.00

includes mobilization and bonding

2. Replace sewer line 333 units × $285.00 $94,905.00

replace approx 333Lf. 8" SDR26 @ +/- 15' depth

3. Sewer manhole 2 units × $21,000.00 $42,000.00

remove and replace 2ea 4' x 16' MH

4. Haul off 740 units × $70.00 $51,800.00

haul off all spoils and replace with crushed concrete, approx 740 cubic yards depending on width and depth

5. Bypass pump 3 units × $3,400.00 $10,200.00

***price per week***

6. Bypass set up $8,500.00

bypass piping and placement

7. Tie in existing line $3,800.00

Tie in existing 6in sewer line from west on north side of Fisher into new 8 in main

8. Reconnect existing laterals 5 units × $2,300.00 $11,500.00

reconnect existing laterals, ***price per each****

9. Traffic control $4,000.00

10. Trench Safety $4,500.00

mailto:lara@hayesconstruction.org
tel:+1 4695127290


11. Saw Cut $3,500.00

12. Remove and replace asphalt 2000 units × $19.00 $38,000.00

approx 2,000 sqft

13. MH liner- Raven 405 32 units × $340.00 $10,880.00

***price per MH ft***

14. Remove and replace concrete 0 units × $16.00 $0.00

4" concrete remove and replace if needed, price $16 per sqft

15. Remove and replace concrete 0 units × $22.00 $0.00

6" concrete remove and replace if needed, price $22 per sqft

16. Remove and replace curb and gutter 0 units × $40.00 $0.00

6" curb and gutter remove and replace if needed, price $40 per Lf

Sales tax $0.00

Total $303,585.00
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AGREEMENT 

 
THIS AGREEMENT is by and between the CITY OF SHERMAN, TEXAS, a home-rule 

municipality (the “CITY”), and Hayes Construction, LLC, a limited liability company (the 

“CONTRACTOR”). CITY and CONTRACTOR are sometimes referred to collectively as the 

“parties” or individually as a “party.”   

 
CITY and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth and 

other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, agree as follows: 

 

Article 1. WORK 

 

CONTRACTOR shall complete all Work as specified or indicated in the Contract Documents and 

shall furnish all personnel, labor, equipment, supplies and all other items necessary to provide the 

services and deliverables as specified by the terms and conditions of the Contract Documents. The 

Work project is generally described as follows: 

 

Woods Street Wastewater Repair - Emergency Designation 

 

Article 2. ENGINEER 

 

The Project has been designed by the City of Sherman, who is hereinafter called ENGINEER and 

who is to act as CITY'S representative, assume all duties and responsibilities and have the rights 

and authority assigned to ENGINEER in the Contract Documents in connection with completion 

of the Work in accordance with the Contract Documents. 

 

Article 3. CONTRACT TIME 

 

3.1 The Work will be substantially completed and ready for final payment within     30    

calendar days from the date when the Contract Time commences to run, as provided in the 

Special Conditions.  

 

3.2 Liquidated Damages. CITY and CONTRACTOR recognize that time is of the essence of 

this Agreement and that CITY will suffer financial loss and actual damages if the Work is 

not completed within the time specified above, plus any extensions thereof allowed in 

accordance with the Special Conditions. The parties also recognize the delays, expense and 

difficulties involved in proving in a legal or arbitration proceeding the actual loss and 

damages suffered by CITY if the Work is not completed on time. The exact amount of such 

loss and damages will be difficult to ascertain. Accordingly, instead of requiring any such 

proof, CITY and CONTRACTOR agree that CONTRACTOR shall pay CITY $  20.00   

for each calendar day in which the Work is not completed, not as a penalty but as liquidated 

damages for the loss and damages that would be suffered by CITY as a result of delay for 

each and every calendar day that the CONTRACTOR shall have failed to have completed 

the Work as required herein 
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Article 4. CONTRACT PRICE 

 

CITY shall pay CONTRACTOR for completion of the Work in accordance with the Contract 

Documents in current funds as follows: 

 

At the unit prices shown on the Quote included in the Contract Documents. 

 

Article 5. PAYMENT PROCEDURES 

 

CONTRACTOR shall submit Applications for Payment in accordance with the Special 

Conditions. Applications for Payment will be processed by ENGINEER, as provided in the Special 

Conditions. 

 

CONTRACTOR and CITY acknowledge and agree that the continuation of this Agreement after 

the close of any given fiscal year of CITY, which fiscal year ends on September 30th of each year, 

shall be subject to Sherman City Council approval. In the event that the Sherman City Council 

does not approve the appropriation of funds for this Agreement, the Agreement shall terminate at 

the end of the fiscal year for which funds were appropriated, and the parties shall have no further 

obligations hereunder, except that CITY shall be obligated to pay monies owed CONTRACTOR 

for Services it has provided pursuant to this Agreement through the end of that fiscal year provided 

that CONTRACTOR is not in breach of this Agreement. 

 

The CITY shall retain 5% of the amount of each payment until final completion and acceptance of 

all Work covered by the Contract Documents. When the Work is substantially complete, the 

retained amount may be reduced to 2%, at the CITY'S discretion. 

 

Article 6. INTEREST 

 

If the contract amount of this contract is less than $5,000,000, no interest will be paid to the 

CONTRACTOR on retained money. When the contract amount exceeds $5,000,000, no interest 

will be paid unless required by law. 

 

Article 7. CONTRACTOR'S REPRESENTATIONS 

 

In order to induce CITY to enter into this Agreement, CONTRACTOR makes the following 

representations: 

 

7.1 CONTRACTOR has familiarized itself with the nature and extent of the Contract 

Documents, Work, site, locality, and all local conditions and Laws and Regulations that, 

in any manner, may affect cost, progress, performance or furnishing of the Work. 

 

7.2 CONTRACTOR has carefully studied all reports of explorations and tests of subsurface 

conditions and drawings of physical conditions, if any, which are contained or identified 

in the Contract Documents, and accepts the determination set forth in the Contract 

Documents of the extent of the technical data contained in such reports and drawings upon 

which CONTRACTOR is entitled to rely. 
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7.3 CONTRACTOR has obtained and carefully studied (or assumes responsibility for 

obtaining and carefully studying) all such examinations, investigations, explorations, tests, 

reports and studies in addition to, or to supplement, those referred to above, which pertain 

to the subsurface or physical conditions at or contiguous to the site, or otherwise may affect 

the cost, progress, performance or furnishing of the Work as CONTRACTOR considers 

necessary for the performance or furnishing of the Work at the Contract Price, within the 

Contract Time and in accordance with the other terms and conditions of the Contract 

Documents, and no additional examinations, investigations, explorations, tests, reports, 

studies or similar information or data are, or will be, required by CONTRACTOR for such 

purposes. 

 

7.4 CONTRACTOR has reviewed and checked all information and data shown or indicated on 

the Contract Documents with respect to existing Underground Facilities at or contiguous 

to the site and assumes responsibility for the accurate location of all Underground 

Facilities, whether indicated in the Contract Documents, or not. No additional 

examinations, investigations, explorations, tests, reports, studies or similar information or 

data in respect of said Underground Facilities are, or will be, required by CONTRACTOR 

in order to perform and furnish the Work at the Contract Price, within the Contract Time 

and in accordance with the other terms and conditions of the Contract Documents. 

 

7.5 CONTRACTOR has correlated the results of all such observations, examinations, 

investigations, explorations, tests, reports and studies with the terms and conditions of the 

Contract Documents. 

 

7.6 CONTRACTOR has given ENGINEER written notice of all conflicts, errors or 

discrepancies that he has discovered in the Contract Documents and the written resolution 

thereof by ENGINEER is acceptable to CONTRACTOR.  

 

7.7 CONTRACTOR has reviewed and fully agrees to the limitation of liability provisions 

included in the Special Provisions. 

 

7.8 CONTRACTOR certifies that they are eligible to be awarded government contracts. 

CONTRACTOR also certifies that any agreement entered into with a subcontractor will 

contain a clause stating that the subcontractor is eligible to be awarded government 

contracts. 

 

Article 8. CONTRACT DOCUMENTS 

 

The “Contract Documents,” which comprise the entire agreement between CITY and 

CONTRACTOR concerning the Work, consist of the following: 

 

8.1 This Agreement 

8.2 Certifications Required by Texas Law 

8.3 Suspension and Debarment Certification 

8.4 Agenda Item 
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8.5 Request for Quotation 

8.6 Quotation 

8.7 Form 1295, Certificate of Interested Parties 

8.8 Certificate of Insurance 

8.9 Performance Bond and POA 

8.10 Payment Bond and POA 

8.11 Notice to Proceed 

8.12 Maintenance Bond and POA 

8.13 Closeout Documents 

8.14 Davis-Bacon Wage Determinations 

8.15 Special Conditions 

8.16 Technical Specification prepared or issued by City of Sherman 

8.17 Drawings, consisting of attached exhibit 

8.18 The following, which may be delivered or issued after the Effective Date of the Agreement 

and are not attached hereto: 

 

All written Amendments, change orders, and other documents amending, 

modifying, or supplementing the Contract Documents pursuant to the Special 

Conditions. The parties understand and agree that deviations or modifications to 

the scope of Work described in the Contract Documents, in the form of one or more 

written Contingency Change Allowance or also change orders, may be authorized 

from time to time by CITY (“Change Orders”). “Extra” work, “claims” invoiced as 

“extra” work or “claims” which have not been issued as a duly executed, written 

Change Orders by the Sherman City Manager or his designee will not be authorized 

for payment and/or shall not become part of this Agreement. A duly executed, 

written Change Order shall be preceded by the City Council’s authorization for the 

City Manager to execute said Change Order. CONTRACTOR agrees that CITY’S 

project managers are authorized to issue Contingency Allowance Authorization but 

CITY’S project managers, superintendents and/or inspectors not authorized to issue 

verbal or written Change Orders.   

 

There are no contract Documents other than those listed above in this Agreement. The Contract 

Documents may only be amended, modified or supplemented, as outlined in this Contract. 

 

Article 9. INDEMNITY 

 

CONTRACTOR HEREBY RELEASES AND SHALL DEFEND, INDEMNIFY AND HOLD HARMLESS 

CITY AND ITS CITY COUNCIL MEMBERS, OFFICERS, AGENTS, REPRESENTATIVES AND 

EMPLOYEES (COLLECTIVELY REFERRED TO AS “CITY” FOR PURPOSES OF THIS SECTION) FROM 

AND AGAINST ALL DAMAGES, INJURIES (WHETHER IN CONTRACT OR IN TORT, INCLUDING 

PERSONAL INJURY AND DEATH), CLAIMS, PROPERTY DAMAGES (INCLUDING LOSS OF USE), 

LOSSES, DEMANDS, SUITS, ACTIONS, JUDGMENTS, LIENS, COSTS AND EXPENSES, INCLUDING 

REASONABLE ATTORNEY’S FEES AND EXPENSES (INCLUDING ATTORNEY’S FEES AND EXPENSES 

INCURRED IN ENFORCING THIS SECTION), THAT IN WHOLE OR IN PART ARISE OUT OF OR ARE 

CONNECTED WITH GOODS AND/OR SERVICES PROVIDED BY CONTRACTOR, ITS OFFICERS, 

AGENTS, REPRESENTATIVES, EMPLOYEES, SUBCONTRACTORS, LICENSEES, INVITEES OR ANY 
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OTHER THIRD PARTIES FOR WHOM CONTRACTOR IS LEGALLY RESPONSIBLE (COLLECTIVELY 

REFERRED TO AS “CONTRACTOR” FOR PURPOSES OF THIS SECTION) PURSUANT TO THIS 

AGREEMENT AND/OR THE NEGLIGENT, GROSSLY NEGLIGENT AND/OR INTENTIONAL WRONGFUL 

ACT AND/OR OMISSION OF CONTRACTOR IN ITS/THEIR PERFORMANCE OF THIS AGREEMENT, 

REGARDLESS OF THE JOINT OR CONCURRENT NEGLIGENCE OF CITY (COLLECTIVELY, 

“CLAIMS”). THIS INDEMNIFICATION PROVISION AND THE USE OF THE TERM “CLAIMS” IS ALSO 

SPECIFICALLY INTENDED TO APPLY TO, BUT IS NOT LIMITED TO, ANY AND ALL CLAIMS, WHETHER 

CIVIL OR CRIMINAL, BROUGHT AGAINST CITY BY ANY GOVERNMENT AUTHORITY OR AGENCY 

RELATED TO ANY PERSON PROVIDING SERVICES UNDER THIS AGREEMENT THAT ARE BASED ON 

ANY FEDERAL IMMIGRATION LAW AND ANY AND ALL CLAIMS, DEMANDS, DAMAGES, ACTIONS 

AND CAUSES OF ACTION OF EVERY KIND AND NATURE, KNOWN AND UNKNOWN, EXISTING OR 

CLAIMED TO EXIST, RELATING TO OR ARISING OUT OF ANY EMPLOYMENT RELATIONSHIP 

BETWEEN CONTRACTOR AND ITS EMPLOYEES OR SUBCONTRACTORS AS A RESULT OF THAT 

SUBCONTRACTOR’S OR EMPLOYEE’S EMPLOYMENT AND/OR SEPARATION FROM EMPLOYMENT 

WITH CONTRACTOR, INCLUDING BUT NOT LIMITED TO ANY DISCRIMINATION CLAIM BASED 

ON SEX, SEXUAL ORIENTATION OR PREFERENCE, RACE, RELIGION, COLOR, NATIONAL ORIGIN, 

AGE OR DISABILITY UNDER FEDERAL, STATE OR LOCAL LAW, RULE OR REGULATION, AND/OR 

ANY CLAIM FOR WRONGFUL TERMINATION, BACK PAY, FUTURE WAGE LOSS, OVERTIME PAY, 

EMPLOYEE BENEFITS, INJURY SUBJECT TO RELIEF UNDER THE WORKERS’ COMPENSATION ACT 

OR WOULD BE SUBJECT TO RELIEF UNDER ANY POLICY FOR WORKERS COMPENSATION 

INSURANCE, AND ANY OTHER CLAIM, WHETHER IN TORT, CONTRACT OR OTHERWISE.   

 

IN ITS SOLE DISCRETION, CITY SHALL HAVE THE RIGHT TO APPROVE OR SELECT DEFENSE 

COUNSEL TO BE RETAINED BY CONTRACTOR IN FULFILLING ITS OBLIGATION HEREUNDER TO 

DEFEND AND INDEMNIFY CITY, UNLESS SUCH RIGHT IS EXPRESSLY WAIVED BY CITY IN 

WRITING. CITY RESERVES THE RIGHT TO PROVIDE A PORTION OR ALL OF ITS OWN DEFENSE; 

HOWEVER, CITY IS UNDER NO OBLIGATION TO DO SO. ANY SUCH ACTION BY CITY IS NOT TO BE 

CONSTRUED AS A WAIVER OF CONTRACTOR’S OBLIGATION TO DEFEND CITY OR AS A 

WAIVER OF CONTRACTOR’S OBLIGATION TO INDEMNIFY CITY PURSUANT TO THIS 

AGREEMENT. CONTRACTOR SHALL RETAIN CITY-APPROVED DEFENSE COUNSEL WITHIN 

SEVEN (7) BUSINESS DAYS OF CITY’S WRITTEN NOTICE THAT CITY IS INVOKING ITS RIGHT TO 

DEFENSE OR INDEMNIFICATION UNDER THIS AGREEMENT. IF CONTRACTOR FAILS TO RETAIN 

COUNSEL WITHIN SUCH TIME PERIOD, CITY SHALL HAVE THE RIGHT TO RETAIN DEFENSE 

COUNSEL ON ITS OWN BEHALF, AND CONTRACTOR SHALL BE LIABLE FOR ALL COSTS 

INCURRED BY CITY.  

 

THE RIGHTS AND OBLIGATIONS CREATED BY THIS SECTION SHALL SURVIVE TERMINATION OF 

THIS AGREEMENT. 

 

Article 10. LIABILITY 

 

To the fullest extent permitted by law, CONTRACTOR shall be fully and solely responsible and 

liable for its own acts and omissions, including those of its officers, agents, representatives, 

employees, subcontractors, licensees, invitees and all other parties performing services for or on 

behalf of CONTRACTOR under this Agreement, and for any and all damage to CONTRACTOR’s 

equipment and other property. CITY assumes no such responsibility or liability. CITY shall have 
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no such responsibility or liability to either CONTRACTOR or its officers, agents, representatives, 

employees, subcontractors, licensees, invitees or other persons.  

 

Article 11. TERMINATION 

 

CITY is entitled to terminate this Agreement at any time for any reason or for no reason by giving 

CONTRACTOR at least thirty (30) days’ prior written notice of the termination date. 

 

CITY is entitled to terminate this Agreement immediately on breach of any term or provision of 

the Contract Documents by CONTRACTOR. If at any time during the term of this Agreement, 

CONTRACTOR shall fail to commence the work in accordance with the provisions of the Contract 

Documents or fail to diligently perform the work in an efficient, timely and careful manner and in 

strict accordance with the provisions of the Contract Documents, then CITY shall have the right 

to terminate this Agreement. Any such act by CITY shall not be deemed a waiver of any other 

right or remedy of CITY. 

 

The rights and remedies provided by this Agreement are cumulative, and the use of any one right 

or remedy by either party shall not preclude or waive its rights to use any or all other remedies. 

These rights and remedies are given in addition to any other rights the parties may have by law, 

statute, ordinance, or otherwise. 

 

Article 12. MISCELLANEOUS 

 

12.1 Terms used in the Agreement will have the meanings indicated in the Special Provisions. 

 

12.2 No assignment by a party hereto of any rights under or interests in the Contract Documents 

will be binding on another party hereto without the written consent of the party sought to 

be bound; and specifically, but without limitation, monies that may become due and monies 

that are due, may not be assigned without such consent (except to the extent that the effect 

of this restriction may be limited by law), and unless specifically stated to the contrary in 

any written consent to an assignment, no assignment will release or discharge the assignor 

from any duty or responsibility under the Contract Documents. 

 

12.3 CONTRACTOR acknowledges and agrees that the existence of a prohibited interest during 

the term of this Agreement will render this Agreement voidable. CONTRACTOR further 

acknowledges and agrees that it also is aware of, and will abide by, the vendor disclosure 

requirements set forth in Chapter 176 of the Texas Local Government Code, as amended. 

 

12.4 Each party represents and warrants to the other that it has the full power and authority to 

enter into and fulfill the obligations of this Agreement. The respective signatories to this 

Agreement, by affixing their signatures hereto, warrant and represent that they have the 

authority to bind their respective parties as duly authorized representatives thereof. 

 

12.5  The parties acknowledge and agree that, in executing and performing this Agreement, 

CITY has not waived, nor shall be deemed to have waived, any defense or immunity, 

including governmental, sovereign and official immunity, that would otherwise be 
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available to it against claims arising in the exercise of governmental powers and functions. 

By entering into this Agreement, the parties do not create any obligations, express or 

implied, other than those set forth herein. 

 

12.6  In the event that a term, condition or provision of this Agreement is determined to be 

invalid, illegal, void, unenforceable or unlawful by a court of competent jurisdiction, then 

that term, condition or provision shall be deleted and the remainder of the Agreement shall 

remain in full force and effect as if such invalid, illegal, void, unenforceable or unlawful 

provision had never been included in this Agreement. 

 

12.7 If either party files any action or brings any proceeding against the other arising from this 

Agreement, then as between CITY and CONTRACTOR, the prevailing party shall be 

entitled to recover as an element of its costs of suit, and not as damages, reasonable and 

necessary attorneys’ fees and litigation expenses both at trial and on appeal, subject to the 

limitations set forth in TEX. LOC. GOV’T CODE § 271.153, as it exists or may be 

amended, if applicable. 

 

12.8 The laws of the State of Texas shall govern the interpretation, validity, performance and 

enforcement of this Agreement, without regard to conflict of law principles. This 

Agreement is performable in Grayson County, Texas, and the exclusive venue for any 

action arising out of this Agreement shall be a court of appropriate jurisdiction in Grayson 

County, Texas. 

 

12.9 Waiver by either party of any breach of this Agreement, or the failure of either party to 

enforce any of the provisions of this Agreement, at any time, shall not in any way affect, 

limit, or waive such party’s right thereafter to enforce and compel strict compliance. 

 

12.10 CONTRACTOR covenants and agrees that CONTRACTOR is an independent contractor 

and not an officer, agent, servant or employee of CITY; that CONTRACTOR shall have 

exclusive control of and exclusive right to control the details of the work performed 

hereunder and all persons performing the same; that the doctrine of respondent superior 

shall not apply as between CITY and CONTRACTOR, its officers, agents, employees, 

contractors, subcontractors and consultants; and that nothing herein shall be construed as 

creating a partnership or joint enterprise between CITY and CONTRACTOR. 

 

12.11 This Agreement shall be deemed drafted equally by all parties hereto. The language of all 

parts of this Agreement shall be construed as a whole according to its fair meaning, and 

any presumption or principle that the language herein is to be construed against any party 

shall not apply. Headings in this Agreement are for the convenience of the parties and are 

not intended to be used in construing this document. 

 

12.12 This Agreement may be executed in a number of identical counterparts, each of which shall 

be deemed an original for all purposes. An electronic mail and/or facsimile signature will 

also be deemed to constitute an original if properly executed and delivered to the other 

party. 
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12.13 CITY and CONTRACTOR each binds itself, its partners, successors, assign, and legal 

representatives to the other party hereto, its partners, successors, assign and legal 

representatives in respect of all covenants, agreements and obligations contained in the 

Contract Documents. 

 

Article 13. OTHER PROVISIONS 

 

None. 
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IN WITNESS WHEREOF, CITY and CONTRACTOR have signed this Agreement in multiple 

copies. One counterpart each has been delivered to CITY, CONTRACTOR and ENGINEER. All 

portions of the Contract Documents have been signed or identified by CITY and CONTRACTOR 

or by ENGINEER on their behalf. The date this Agreement is signed by the last party to sign it (as 

indicated by the date associated with that party’s signature below) will be deemed the effective 

date of this Agreement (the “Effective Date”).  

 

CITY: CITY OF SHERMAN, TEXAS  CONTRACTOR:____________________ 

 

_______________________________  __________________________________ 

 

By: ____________________________  By: _______________________________ 

 

Date: ________________________   Date: ________________________  

 

        (Corporate Seal) 

 

Attest: __________________________  Attest: ____________________________ 

 

Address for giving notices:    Address for giving notices: 

 

________________________________  __________________________________ 

 

________________________________  __________________________________ 
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City Council Regular Meeting E. 4.        
Meeting Date: 12/12/2022  
Prepared By: Sarah McRae, Tourism/Main Street Manager 
Approved By: Robby Hefton, City Manager

Caption:
* OTHER BUSINESS
Consider the Request of Brandy Fair and the Grayson County Sheriff's Office to Temporarily Close
Certain Streets for the 10th Annual "Beat the Heat 5K" run on Saturday, April 15, 2023

Issue:
Brandy Fair, along with the Grayson County Sheriff's Office, will host their 10th annual "Beat the Heat
5K" Run, benefiting the Chad Key Memorial Scholarship at Grayson College, on Saturday, April 15,
2023, and are requesting assistance with street closures and traffic control. The closure of Rusk Street in
front of Piner Middle School is also requested.

Background:
The 10th annual "Beat the Heat" 5K event will begin at 8:00 a.m. and will follow the route displayed on
the attached map. The event will require traffic control assistance, barricades, and cones from the City of
Sherman.

The closure of Rusk Street in front of Piner Middle School from 7:00 a.m. to 11:00 a.m. is also requested.
Delivery and pick up of barricades for the closure is requested. Organizers have been reminded that,
although Rusk Street will be closed with barricades, accessibility through Rusk Street by emergency and
fire vehicles must be maintained at all times throughout the event.

Origination:
Chad Tomaselli, Grayson Honors College Coordinator

Financial Consideration:
City labor and equipment to provide traffic control assistance and implement barricade placement and
removal will be required.

Staff Recommendation:
It is recommended that the City Council authorize the street closures and necessary traffic control and
support to accommodate the event. 



Alternatives:
As directed by the Council

Attachments
Beat the Heat 5K Request Special Event Packet 
Beat the Heat 5K Route Map 



















Start/Finish Line at Piner Middle School (402 W. Pecan)  

 

 

 



   
City Council Regular Meeting F. 1.        
Meeting Date: 12/12/2022  
Prepared By: Rob Rae, Director of Development Services 
Approved By: Robby Hefton, City Manager

Caption:
APPOINT/REMOVE OR CONSIDER QUALIFICATIONS TO BOARDS AND COMMISSIONS 
(a) Board of Adjustment (5) and Board of Adjustment Alternates (2)

Issue:
Appoint 5 members of the Board of Adjustment and 2 alternates from the Planning and Zoning
Commission.

Background:
The Planning and Zoning Commission and Board of Adjustment meetings occur concurrently once a
month. In the past, the Chairman of the Planning and Zoning Commission appointed the 5 members of
the Board of Adjustment at the beginning of each monthly meeting from the Commission members in
attendance.

Section 14.05.004 of the Zoning Ordinance clarifies the process for selecting the members of the Board
of Adjustment. "The City Council shall appoint a Board of Adjustment of five (5) members from its own
body to serve as provided by Texas Local Government Code Section 211.008. The two (2) remaining
members of the Planning and Zoning Commission shall serve as alternate members of the Board of
Adjustment."

This new language in the Zoning Ordinance is consistent with State Legislation related to the Board of
Adjustment,

Origination:
The reappointments originated with the City Clerk's Office.

Financial Consideration:
There is no financial consideration. 



Staff Recommendation:
The staff recommends that Clay Mahone, Shawn Davis, David Downtain, Leigh Ann Sims, and Paul
Manley be appointed to the Board of Adjustment and that Glenn Whitaker and Bryan Blagg be appointed
as Alternates to the Board of Adjustment. 

Alternatives:
The alternative is to delay reappointments to the Board.

Attachments
Planning & Zoning Commission Roster 



 

MEMBERSHIP ROSTER    LENGTH OF TERMS:THREE YEARS 

PLANNING & ZONING BOARD    City Charter Art. VII, Sec. 1- No Term Limit 
 
 

MEMBER 

 
 
DISTRICT 

 
TERM  

BEGINS 

 
TERM  

EXPIRES 

 
TERMS 

 
MEMBERSHIP 

REQUIREMENTS 

 

David Downtain 1 

A 5/2/2017 

R 5/2/2019 

R 5/2/2022 

5/2/2019 

5/2/2022 

5/2/2025 

 
1 

2 

3 

 
 

Glenn Whitaker 4 A 8/4/2020 8/4/2023 1 
 

 

Shawn Davis 1 

A 11/18/2014 

R 11/18/2017 

R 11/18/2020 

11/18/2017 

11/18/2020 

11/18/2023 

1 

2 

3 

 
 

Leigh Ann Sims  4 
A 2/21/2018 

R 2/21/2021 

2/21/2021 

2/21/2024 

1 

2 

 
 

 
Clay Mahone 

Chairman 
4 

 
A 9/22/2015 

R 9/22/2018 

R 9/22/2021 

 
9/22/2018 

9/22/2021 

9/22/2024 

 
1 

2 

3 

 
 

Paul Manley 
 

1 

 
A 12/18/2018 

R 12/18/2021 

 
12/18/2021 

12/18/2024 

 
1 

2 

 
 

Bryan Blagg 4 
U 1/5/2021 
R 5/2/2022 

5/2/2022 
5/2/2025 

0 
1 

 
 

 
NOTE: CHAIR MAY SERVE ONE TWO-YEAR APPOINTMENT (per Sec.9.04.001(d) Code of Ord) 
 

 

CHAIR 

 
 

APPOINTMENT DATE 

 
 

DATE CHAIR EXPIRES 

 
YEARS SERVED 

AS CHAIR 
 
David Estes 

 
A 8/1/2002 

 
8/1/2003 

 
1  

 
Kelly Bickerstaff 

 
A 8/1/2003 

 
8/1/2004 

 
1 

 
Kelly Bickerstaff 

 
R 8/1/2004 

 
8/1/2005 

 
2 

 
Kelly Bickerstaff 

 
R 8/1/2005 

 
8/1/2006 

 
3  

 
Willie Steele 

 
A 8/8/2006 

 
8/1/2007 (Resigned 5/22/2007) 

 
1 

Jason Sofey U 6/5/2007 8/1/2007 0 

Jason Sofey R 8/1/2007 8/1/2008 1 

Jason Sofey R 8/1/2008 8/1/2009 (Resigned 1/15/2010) 2 

Lawrence Davis A 1/19/2010 1/19/2012 1, 2-year term 

Don Hicks A 8/8/2012 8/8/2014 (Term ended 7/6/2014) 1, 2-year term 

Joe Gilbert A 7/8/2014 7/8/2016 1, 2-year term 

Clay Mahone A 5/2/2017 5/2/2019 1, 2-year term 

 



 

Alternate Members 

Darren Tankersley A 12/17/2019  

Brad Morgan A 12/17/2019  

Sean Vanderveer A 12/17/2019  

Jason Bethel A 12/17/2019  

 
 
City Staff: Rob Rae, Director of Development Services   
Revised – 5/17/2022 
 
Note – 11/7/2017 – Charter Election reduced membership from 9 to 7 members 
Note – 11/5/2019 – Charter Election removed 2 term limit; service of 18 months of 3 year term, constitutes a full term 
Note – 12/16/2019 – Council Agenda – Council approved adding 4 Alternate Members to serve as needed 
 



   
City Council Regular Meeting        
Meeting Date: 12/12/2022  

Approved By: Robby Hefton, City Manager

Caption:
COUNCIL CALENDAR

Attachments
2022 Council Calendar 
2023 Council Calendar 
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2022

Council Calendar
January February March April

Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa

1 1 2 3 4 5 1 2 3 4 5 1 2

2 3 4 5 6 7 8 6 7 8 9 10 11 12 6 7 8 9 10 11 12 3 4 5 6 7 8 9

9 10 11 12 13 14 15 12 13 15 16 17 18 19 13 14 15 16 17 18 19 10 11 12 13 14 15 16

16 17 18 19 20 21 22 20 21 22 23 24 25 26 20 21 22 23 24 25 26 17 18 19 20 21 22 23

23 24 25 26 27 28 29 27 28 27 28 29 30 31 24 25 26 27 28 29 30

30 31

May June July August

Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa

1 2 3 4 5 6 7 1 2 3 4 1 2 1 2 3 4 5 6

8 9 10 11 12 13 14 5 6 7 7 9 10 11 3 4 5 6 7 8 9 7 8 9 10 11 12 13

15 16 17 18 19 20 21 12 13 14 15 16 17 18 10 11 12 13 14 15 16 14 15 16 17 18 19 20

22 23 24 25 26 27 28 19 20 21 22 23 24 25 17 18 19 20 21 22 23 21 22 23 24 25 26 27

29 30 31 26 27 28 29 30 24 25 26 27 28 29 30 28 29 30 31

31

September October November December

Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa

1 2 3 1 1 2 3 4 5 1 2 3

4 5 6 7 8 9 10 2 3 4 5 6 7 8 6 7 8 9 10 11 12 4 5 6 7 8 9 10

11 12 13 14 15 16 17 9 10 11 12 13 14 15 13 14 15 16 17 18 19 11 12 13 14 15 16 17

18 19 20 21 22 23 24 16 17 18 19 20 21 22 20 21 22 23 24 25 26 18 19 20 21 22 23 24

25 26 27 28 29 30 23 24 25 26 27 28 29 27 28 29 30 25 26 27 28 29 30 31

30 31

Holiday CALLED MEETINGS

Holiday for Firefighters/Police Only 1/18/20222 Rescheduled - Martin Luther King, Jr. Day

City Council Regular Meeting 2/9/2022 CIP-Public Works Planning Session

City Council Called Meeting 2/23/2022

Special Called Meeting 3/23/2022 Joint Meeting - Legal Training 

Budget Workshop 4/19/2022 Budget Planning Meeting

Cancelled City Council Meeting 5/26/2022 Capital Improvement Program Work Session

6/7/20222 Budget Workshop - Day 1

6/16/2022 Special Called Meeting

7/5/2022 Rescheduled - Independence Day

9/6/2022 Resheduled - Labor Day

9/13/2022 Joint Meeting - SEDCO Board

9/22/2022 Review CompPlan and Zoning Ordinances

12/12/2022 Called City Council Meeting (Christmas Holiday)

12/19/2022 Regular Council Meeting - (Canceled - Christmas Holiday)

Joint Meeting - Legal Training (Canceled-Bad Weather)
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2023

Council Calendar
January February March April

Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa

1 2 3 4 5 6 7 1 2 3 4 1 2 3 4 1

8 9 10 11 12 13 14 5 6 7 8 9 10 11 5 6 7 8 9 10 11 2 3 4 5 6 7 8

15 16 17 18 19 20 21 11 12 14 15 16 17 18 12 13 14 15 16 17 18 9 10 11 12 13 14 15

22 23 24 25 26 27 28 19 20 21 22 23 24 25 19 20 21 22 23 24 25 16 17 18 19 20 21 22

29 30 31 26 27 28 26 27 28 29 30 31 23 24 25 26 27 28 29

30

May June July August

Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa

1 2 3 4 5 6 1 2 3 1 1 2 3 4 5

7 8 9 10 11 12 13 4 5 6 6 8 9 10 2 3 4 5 6 7 8 6 7 8 9 10 11 12

14 15 16 17 18 19 20 11 12 13 14 15 16 17 9 10 11 12 13 14 15 13 14 15 16 17 18 19

21 22 23 24 25 26 27 18 19 20 21 22 23 24 16 17 18 19 20 21 22 20 21 22 23 24 25 26

28 29 30 31 25 26 27 28 29 30 23 24 25 26 27 28 29 27 28 29 30 31

30 31

September October November December

Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa

1 2 1 2 3 4 5 6 7 1 2 3 4 1 2

3 4 5 6 7 8 9 8 9 10 11 12 13 14 5 6 7 8 9 10 11 3 4 5 6 7 8 9

10 11 12 13 14 15 16 15 16 17 18 19 20 21 12 13 14 15 16 17 18 10 11 12 13 14 15 16

17 18 19 20 21 22 23 22 23 24 25 26 27 28 19 20 21 22 23 24 25 17 18 19 20 21 22 23

24 25 26 27 28 29 30 29 30 31 26 27 28 29 30 24 25 26 27 28 29 30

31

Holiday CALLED MEETINGS

Holiday for Firefighters/Police Only

City Council Regular Meeting

Special Called Meeting

Budget Workshop

Cancelled City Council Meeting
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